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IN THE CASE OF 


The Moſt any F N in GOD, 


4 tC 


Lord Archbiſhop of Canterbury, 


And the Right Reverend Fathers in- GO, 


WILLIAM Lord Biſhop' THOMAS Lord Biſhop of 


_-y 


of St. ASAPH, B ATH and WELLS, 


FRANCIS Lord Biſhop o THOMAS Lord Biſhop of 
EL x, PETERBOROUGH, 


JOHN Lord hop of [And JONATHAN Lord 
| CHICHESTER, } Biſhop of BRISTOL. 


In the Court of King's-Bench at , Vtminſter, in Trinity-Term, in 
the Fourth Year ot the Reign of "oy James the Seconds 
_—_ Dom. 1688. 
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To HIS 


Moſt Tkifttivus HIGHN ESS, 5 
WILLIAM HENRY, 
Prince of Orange. 


— 


May it pleaſe your Highneſs, 


ow deeply the Deſign was laid, and with, 
PRI har Vacs carry d on by thoſe who late- 
ly Steer'd the Helm of this State, for the 
Subverſion of the Eſtabliſh'd Religion and 
| Government of theſe Three Kingdoms, 1s 
already ſufficiently well known to Your Highneſs. Among 
the reſt, one of their Chiefeſt Contrivances was, by a 
Malicious and Illegal Proſecution, to have extinguiſh'd 
the Brighteſt Luminaries of the Engliſh Church; to 
the end, that the benighted People might the more 
caſily, after that, have been miſ-led into the Pitfals of 
Superſtition and Slavery. _ ap | 


? ee. 
» 1 
I — | 
Fg 
5 
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BUT as Heaven began their Diſappointment, in 
cluding both at once their Subtilty and Malice, by the 
{peedy Deliverance of the Seven Renowned. Sufferers, 
from the Jaws of their Oppreſſors; So the utter Diſſo- 
lution of their Arbitrary Command, and Domineering 

* 82 | Power, 


i 


(iv) 
Power, under the Conduct of the ſame Providence, was 


t fully Compleated, Great SIR, by Your Deliberative, 
| ' i 
„ | Prudence, and Undaunted Courage | 


| I 0 Your Illuſtcious Highneſs, were e Ta Oblation 
pf theſe Sheets, containing an exact Account of the 
7 . Proſecution and Tryal of thoſe Heroick Prelates, is 
[| moſt juſtly due, as being That, wherein Your Highneſs 
may, in part, diſcern the Juſtice of the Cauſe You _ 
have ſo,Generoufly undertaken ; aud that it was not 
without Reaſon, "hat the Engliſh Nation ſo loudly 
Implor'd Your timely Aſſiſtance. A clear Convince- 
ment, that it was not Ambition, nor the Defire of ſpa- 
cious Rule; but a Noble and Ardent Zeal for the moſt 
Sacred Worthi of God, which rous'd Your DO 
to reſcue a Diſtreſſed Land, whoſe Religion, I aws and 
Liberties, were juſt ready to have been gvernichn. g 


with F th — and Romiſh Idolatry. 


i THEREFORE, that the Nation may Wr con- 
tinue under the 3 _ Your Glorious Admini— 


ſtration, is the re of, 


Great SI R 


Tour Highneſs moſt Humble, 


J, Faithful, and moſt Obedient Servants, 


| lat | I | Tho Fox. 


December 13. 1688. 


TOT long after the Tryal of his 
Grace the Ld. Archbiſhop of Can- 
terbury, and the other ſix Biſhops; 
and while the Paſsages thereof were freſh 
in my Memory, I peruſed that Copy of 
this Proceeding, and Tryal, which Mr. 


Ince; their Lordſhips Attorney, had'cau- 


 ſedto be taken for their Uſe: And I have 
alſo read over the fame again, as intend- 
ed to be printed by Mr. Baſset and Mr. 
Fox : And I do think it to be a very Ex- 
act and True Copy of the ſaid Proceeding. 
and Tryal, according to the beſt of my 
Judgment, having been very careful in 
peruſing thereof. þ 8 


Joh. Powell. 


—— — 
4 — >. * : * 
, 


Theſe Peers were preſent on the 15th 
Day of June, 1688. when the Lords, 
the Archbiſhop and Biſhops, were 


brought into Court from the Tower, 


upon the Habeas Corpus. 


ok” 2 
Lord Marquis of Hallfax. +. | Earl of Carliſte. 
Lord Marquis of Worceſter. Earl of Danby. 
Earl of Shrewsbury. | Earl of Radnor. 
Earl of Kent. Farl of Nottingham. 
Earl of Becfor7. 7 | Lord Viſcount Fauconberge. 
Earl of Nos ſet. Lord Grey of Rulbyn. | 8255 
Earl of Kal, brook. Lord Paget. N 
Earl of Menchſter 


| Lord Chandoys. 


Earl of — 155 V. angh Carbery. 


8 — — 


Theſe Peers were 1 on the Day of 
the Tryal, being the 29th of June, 1688. 
and the Feaſt of St. Peter and St. Paul. 


. 
Lord Marquis of Hallifax. Earl of Danby. 
Lord Marquis of Horceser. Earl of Suſſex. 
Earl of Shrewsbury. | | Earl of Radnor. 
Earl of Kent. Earl of Nottingham. 
Earl of Bedford. Earl of Abington. 
Earl of Pembrook. Lord Viſcount Fauconberge. 
Earl of Dorſet. Lord Newport. 
Earl of Bullingbrook. | Lord Grey 2 n. 
Earl of March heſter. I Lord Paget. 
Farl of KNivers. Lord Chandoys. 
Earl of Stamford. Lord Vaughan Carbery. 
Earl of Car nar von. 5 Lord Lumley. 
Farl of Cheſterfield. Lord Carteret. 
Farl of Sarjaale. Lord Offuiion. 
Earl of 5 


Tis poſſible more of the Peers might be . both Days, 
whoſe N ames, by reaſon of the F-roud, could not be taken. 
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The TRYAL of the ſeven Biſhops in 
the Reign of King James II. at the 
King's Bench, Weſtminſter. 


Mr. Juſtice Holloway, - 
Mr. Juſtice Powell, 


Sir Robert I 1 Lord Chief Juſtice, 
c Judges. 
Mr. Juſtice Allybone, 


HIS being the firſt day of the Term, his Majeſty's 
Attorney General, (as ſoon as the Court of King's-Bench 
Gott} was ſat) moved on the behalf of the King for a 
= "A 6 JA Habeas Corpus, returnable, immediate, directed to the 
Lieutenant of the Tower, to bring up his Grace the 
Lord Archbiſhop of Canterbury, and the Biſhops of St. Aſaph, 
Fly, Chichefter, Bath and Wells, Peterborough, and Briſiol, which 
was granted. 8 
And with great diſpatch about eleven a Clock the very ſame Day 
the Lieutenant returned his Writ, and brought the ſaid Lord Arch- 
biſhop and Biſhops into Court, where being ſet down in Chairs ſet 
for that purpoſe, Mr. Attorney General moved the Court, vi. 
Mr. Att. Gen. My Lord, I pray that the Writ and Return may 
be read, by which my Lords the Biſhops are brought hither. | 
£4. Ch. Juſt. Read the Return. 


Clerk reads the Return, which in Engliſh is as follows, viz. 


1 Sir Edward Hales, Baronet, Lieutenant of the Tower of London, 
named in the Writ to this Schedule annext, To our Moſt Serene 
Lord the King 4s moft humbly certify, That before the coming of the 
ſaid Writ, to wit, the Eighth Day of June, in the Fourth Tear of the © 
Reign of our Lord James the Second, Kivg of England, &c. William, 
Lord Archbiſhop of Canterbury; William, Lord Biſhop of St. 
Aſaph ; Francis, Lord Biſhop of Ely; John, Lord Biſhop of Chi- 
cheſter ; Thomas, Lord Biſhop of - Bath and Wells; 'Thomas, Lord 
Biſhop of Peterborough; and Jonathan, Lord Biſhop of. Briſtol ; 
mentioned in the aforeſaid Writ, were committed and Celivered to, and 
are relained in my Cuſtody ; by Vertue of a certain Warrant under the 


Hands 


oy: | | | : 
8 The T NTA L of the Seven Biſhops. 
Hangs and Seals of George Lord Jeffries, Baron of Wem, Lord High 
Chancellor of England, Robert Ear! of Sunderland, Lord Preſident of 


the Privy Council of our Lord the King, Henry Lord Arundel of War- 


der, Keeper of the Privy Seal of our ſaid Lord the King; William, 
Marquis of Powis, John Earl of Mulgrave, Lord Great Chamber- 
lam of England; Theophilus Earl of Huntington, Henry Earl of 
Peterborough, William Earl of Craven, Alexander Earl of Moray, 
Charles E/ of Middleton, John Earl of Melfort, Roger Earl of 
Caſtlemain, Richard Viſcount Preſton, George Lord Dartmouth, 
Sidney Lord Godolphin, Henry Lerd Dover, Sir John Earnly, 


Kuight, Chancellor of the Exchequer of our ſaid Lord the King; Sir 


Edward Herbert, Knight, Chief, Juſtice of the Common Bench of. our 
Lord the King, and Sir Nicholas Butler, Knight, Lords of his Majeſty's 
wot Flenorrable Tricy Council, to me direfted, the Tenor of which IWar= 
aut fellgws- iu ſheſe ji ui de, vi. ED e 


HE & E are in bis Majeſtys Name, and by. bis. Command to re- 
wire you to take into your Cuſtody the Perſons of William Lord 

. Irchbiſbop of Canterbury, William Lord Biſbop of St. Aſaph, Francis 
Lord Bi 4 of Ely, John Lord Biſbop of Chicheſter, Thomas Lord 
Bifbop of Bath and Wells, Thomas Lord Biſhop of Peterborough, 
and Jonathan Lord Biſhop of Briſtol ; For Contriving, Making and 
Pabliſhing a Seditions Libel in Writing againſt his Majeſty and his 
Government, aud them ſafely. to keep in your Cuſtody until they ſbaB 


be delivered by due Courſe of Law ; For which this ſhall be your ſuf- 


ficrent Warrant. At the Council Chamber in White-Hall, this Eighth 


Day of June, 1688. And this is the Cauſe of the taking and detain- 


me, &c. 


Lid. Ch. Juſt. Well, what do you deſire, Mr. Attorney ? 
Mi. Att. Gen. We pray for the King, that the Return may be 


— 


filed. 
Ld. Ch. Juſt. Let it be filed. : 


Ar. Att. Gen. By this Return your Lordſhip obſerves, what it is 
my Lords the Biſhops were committed to the Tower for; it is by 
Warrant fron; the Council Board, where, when their Lordſhips ap- 
peared, they were not pleated to give their Recognizances to ap- 
pear here, as they were required by the King to do; and thereupon 
they were committed to the Tower, and now come before the Court 
upon this Return of the King's Writ of Habeas Corpus, and by the 
Return it does appear, it was for Contriving, Writing, Framing, and 
Publiſhing a Seditious Libel, againſt his Majeſty and the Government; 
my Lord, it is our Duty, who are the King's Council, purſuant” to 
our Orders, to proſecute ſuch kind of Offences, and when the proper 
time ſhall come for us to open the nature of the: Offence, your Lord- 
ſhi; s will then judge, what reaſon there is for this Proſecution ; but 
in the mean time, what we are now to offer to your Lordſhip is, The 
Officer of this Court has an Information againſt his Grace the Arch- 
biſhop of Canterbury, and the reſt of my Lords the Biſhops, which 
we deſire may be read to them, and pray that they may plead to it, 
according to the Courſe of the Court. 

Sir Rob. Sawyer. If it Pleaße pe Lordſhip, to ſpare us a word for 
my Lords the Biſhops. PEN Mr. Att. 
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| The TRYAL of the ſeven Biſhops. 9 
Mr. Att. Gen. My Lord, we pray for the King the Information 
may be read. | 

Sir Rob. Sawyer. We deſire to be heard a word firſt. 

Mr. Sol. Gen. We oppoſe your ſpeaking any thing, till the In- 
formation hath been read. | 

Sir Rob. Sawyer. But what we have. to offer is proper before it be 
\ read. 1161-45] | | ; 
Mr. Att. Gen. Your time is not yet come, Sir Robert. 

Sir Rob. Sawyer., Yes, this is our proper time, for what we have 
to ſay, and therefore we move it now, before there be any other pro- 
ceedinꝑs in this matter. | 

Mr. Sol. Gen. It is irregular to move any thihg yet, pray let the 
Information be read firſt. | 

Mr. 8. Pemberton. If your Lordſhip pleaſe to ſpare us, we will 
offer nothing but what is fit for us to do. 

Sir Rob. Sawyer. And now is our proper time for it. 

Mr. Sol. Gen. Gentlemen, You do know the way of Proceeding in 
ſuch Caſes better than ſo, I am ſure; as for you, Sir Robert Sawyer, 
you have often oppoſed any ſuch Motion as irregular, and I hope the 
Caſe is not altered, however you may be; the courſe of the Court is 
the ſame. Ks 

Sir Rob. Sawyer. With ſubmiſſion, if your Lordſhip pleaſe to ſpare 
a word, that which I would move, is, to diſcharge my Lords the 
Biſhops upon this Return, and from their Commitment upon this 
Warrant. 

Mr. Att. Gen. Surely theſe Gentlemen think to have a Liberty a- 
bove all other People; here is 'an Information, which we pray my 
Lords the Biſhops may hear read, and plead to. + | 

Mi. So. Gen. Certainly, Sir Robert Sawyer, you would not have 
done thus half a Year ago. | | 

Sir Rob. Sawyer, What would not IJ have done? I move regularly 
(with Submiſſion) to diſcharge my Lords the Biſhops from their Com- 
mitment ; if they are not here legally Impriſoned, now they are be- 
fore your Lordſhips upon this Writ, then you will give ns leave to 
move for their Ditcharge, before any thing elſe be ſaid to them; and 
that is it we have to ſay, to demand the Judgment of the Court upon 
this Return, whether we are legally Impriſoned? 

Ar. Att. Gen. Under Fayour, My Lord, neither the Court, nor 
they, are ripe for any Motion of this Nature yet. 

Mr. d. Pemberton. If we do not move it now, it will aſterwards (I 
fear) be too late. 1 

Mr. Gol. Gen. Theſe Gentlemen are very forward, but certainly 
they miſtake their time; this is a Habeas Corpus that's brought by the 
King, and not by the Priſoners ; and therefore they are too ſoon, till 
they ſee what the King has to ſay to them. | | 

Mr. Att. Gen. Your Lordſhip cannot as yet be moved for your - 
Judgment about the Legality of this Commitment, becauſe this Writ 
was granted upon our Motion, who are of Council for the King, and 
upon this Writ they are brought here: And what is it we deſire for 
the King? Certainly nothing but what is Regular; we have here an 
Information for the King againſt my Lords, and we deſire they may 


plead to it. 
| C | Mr. H. 


10 The TRIAL of the Seven Biſbops. 
Mr. . Pemberton. Good my Lord, will you ' pleaſe to hear us a 


little to this Matter. 
L. C. Juſt. Brother Pemberton, we will not refuſe to hear you by 


no Means, when you ſpeak in your proper Time, but it is not ſo 
now; for the King is pleaſed, by his Attorney and Sullicitor, to charge 


theſe Noble Perſons, my Lords the Biſhops, with an Information, 
and the King's Councel call to have that Information read, but 8 
will not permit it to be read. s 

Mr. 8. Pemberton. Pray my Lord, ſpare us a Word: If we are 
not here as Priſoners regularly before your Lordſhip, and are not 


brought in by the due Proceſs of the Court, then certainly the King's 


Councel, or the Court have no Power. to charge us with an Informa- 
tion; therefore we beg that you will hear us to that, in the firſt Place, 
whether we are legally here before you? 

Mr. Sol. Gen. Theſe Gentlemen will have their proper Time for 
ſach a Motion hereafter. 

Mr. "Follexfen. No, Mr. Sollicitor, this is, without all Queſtion, 
our only Time for it, we ſhall have no Time afterwards. 

Mr. Att. Gen. Yes, you will, for what do we who are of Councel 


_ for the King now ask of the Court, but that this Information may be 
read? When that is done, if we move to have my Lords the Biſhops 


plead, then they may move what they will; but before we make that 
Motion, they cannot break in upen us with their Motion ; and with 
Submiſſion to your Lordſhip, whether my Lords the Biſhops were 
duly committed, is not yet a Queſtion. 

Mr. Finch. But it is, and this the fitteſt Time for it. 

Mr. Sol. Gen. Pray will you hear us quictly what we have to ſay, 


and then anſwer us with Reaſon, if you can; I think we are in a 


proper Way, but they are not, my Lord; for, as I ſaid, my Lords 


the Biſhops are brought by the King's Writ upon our Motion for 


the King, not upon theirs, and now we haye them here before the 
Court, we for the King would charge them with an Information; 
which Information, that they and the Court may know what it is 


they are charged with, we pray it may be read to them by the Clerk; 


and when it is read, let theſe Gentlemen ſay what they will for chem, 
they ſhall have their Time to ſpeak; but certainly they ought not to 
obſtruct the King's Proccedings, nor oppoſe the reading of the Infor- 
mation to theſe Noble Lords, who are brought here in Cuſtody into 
Court, to this very Purpoſe, that they may be charged with this In- 
formation. 

Ar. S. Pemberton. But we have ſomewhat to tay, beſore you can 
come to that Mr. S9lltertor. | 

Myr. Sol. Gen. You ought not to be heard as yet. 

Mr. 8. Pemberton. Under Favour we ought to be heard. 

Sir Rob. Sucher. My Lord, Mr. 69/citor has oppos'd our being 
heard, but we now defire he would hear our Anſwer to it, and that 
«hich we have to ſay, is this, That my Lords the Biſhops are not 
here regularly in the Court to be charged with an Information; and 


il the Law be not with us in this Point, as we doubt not to make 


appear it is, no Queſtion but when your Lordſhip has heard what we 
have to ſay, you will give a right Rule in it: My Lord, we ſay, that 


De the Rules of Law, no Man ought to be charged with en Inſor-: 
y - EL 


- 


on Te 
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mation or Indictment, by the expreſs Statute of Edward the Third, 
unleſs he come into Court by legal Proceſs; that is a ſtanding Rule, 
and the Practice of this and all other Courts is purſuant to it: Now | 
in this Court you have ſeveral Proceſſes that go out of this Court, 3 
and he that comes as taken by Virtue of a Capyas, or an Attachment | 
after a Summons, or by Venire in the Nature of a Subpwna; I ſay, 4 
he that comes in upon theſe Proceſſes, may be charged with | 
an Information; but where a Perſon is in Priſon, Committed E | 
by another Juriſdiction, and another Authority, then that of this | 
Court; when the Priſoner is brought here by Habeas Corpus, the OO 
firſt thing the Court has to do, is to enquire whether he be legally | 
committed; to that end the Return is filed, and the Party has leave to N 
make his Exceptions to it, as we do in this Caſe. My Lords are | 
brought here upon a Habeas Corpus, the Return of which has been 
read, and now the Return is filed, we are proper to move, that my 
Lords may be diſcharged ; and you now ſee what they are Committed 
for, it is for a Miſdenieanour in making and publiſhing a Libel ; - 
that's the Matter for which they are Committed ; and it appears by 
the Return likewiſe, that they who are thus Committed are Peers of | 
the Realm, for ſo my Lords the Biſhops all are, and for a Miſde- | 1 
meanour they ought not by Law to have been Committed. 

I. C. Juſt. You go too far now, Sir Robert Sawyer, T would wil- 
lingly hear you whatſoeyer you have to ſay; but then it muſt be in — 
its due Time. | . | | | Yo 

Mr. Att. Gen. This very Diſcourſe (indeed I have heard) has paſs'd 
up and down the Town for Law; We may ſee now whence they had 
it. | | 

Mr. Sy. Gen. I know it has heretofore been urged by me, but de- 
nied by them who now urge it, and I am glad that they now learn f 
me to tack about. : ki, 

L. C. Juſt. Look you, Gentlemen, do not fall upon one another, 
but keep to the Matter before you. | op 

Mr. S. Pemberton. So we would, my Lord, if the King's Council 
would let ns; Firſt, we ſay, we being brought here upon a Return of 
a Habeas Corpus, there was neither at the time of the Commitment 
Cauſe to Impriſon us, nor was there by the Warrant any Cauſe to 
detain us in Priſon ; and for that, beſides what has been hinted at, 
we ſay further, that here it is returned, that we were Committed by 
ſuch and ſach Perſons, Lords of the Privy Council; but the Return 
doth not ſay, that it was done by them, as Lords of the Privy Coun- 
cil, which muſt be in Council; for if it be not in Conncil, they have 
not Power to make ſuch a Warrant for the Commitment of any Per- 
ſon, and that we ſtand upon ; here is a Return that is nut a good Re- 
turn of a legal Commitment, and therefore we pray my Lords may 
be diſcharged. | 

Mr. Pollexfen. Pray, my Lord, ſpare me a Word, that is the Thing 
we humbly offer to your Lordſhips Conſideration ; and under Favour, 
I think we are proper both as to the Matter, and as to the Time; 
the Return is now filed before you: If by this Return there appears 
to have been ſuch a Cauſe to commit thefe Lords to Prifon, as is legal, 

then we acknowledge they may in a legal Conrfe he brought to anfirer 
for t! eir Once; but, With Guhmiffiny jt onrears rt P, ne mee 
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12 The TRT A L of ile Seven Biſhops. 
that is in this Return, that my Lords the Biſhops were committed by 
the Order of the Privy Council. All that is ſaid is, That they were 
committed by my Lord Chancellor, and thoſe other Perſons, named 
Lords.of the Privy Council 3 Which we conceive is not a good Return, 


for they can do nothing as Lords of the Privy Council, except only as 


they are in Council, and by Order made in Council, except that do ap- 
pear, they have no Power to commit; then take the Caſe to be ſo: 
Here is a Man conimitted by one that has no Authority to commit him, 


and he is hrought by Habeas Corpus into this Court, what ſhall the 
Court do with him ? Shall they charge him with an Information? 


No, it does appear that he was never in Cuſtody, but under a Com- 
mitment by thoſe who had no legal Power to commit him; and 
therefore he muſt be diſcharged : And that we pray for my Lords the 
Biſhops, What the King's Councel may have to ſay to them after- 
wards, by way of Information cr otherwiſe, they muſt take the re- 
gular Methods of the Law to bring my Lords the Biſhops to anſwer ; 
but as the Caſe ſtands here before you, upon this Return, it does ap- 


pear, they had no Authority to commit them, by whoſe Warrant they 


were committed, and therefore this Court has nothing to do but to 


diſcharge them. F ITE 

Mr. Finch. I beg your Lordſhips leave to ſay one Word farther on 
the ſame Side: I think with humble Submiſſion, this is the moſt pro- 
per Time for us to make this Motion, for here is a Habeas Corpus 
returned, this Return is filed, and then the King's Councel move to 


Charge my Lords the Biſhops with an Information, that Motion of 


theirs (we ſay) is too toon, unleſs my Lords are here in Court, I 


* 


mean legally in Court; for no Man is in Court fo as to be liable to be 
charged with an Ind ictment, or Information, that is not brought in- 


to Court by legal Proceſs, or as a Priſoner upon a legal Commit- 


ment; then, my Lord, with humble ſubmiſſion, we ſay, that it doth 
appear by this Return, that my Lords the Biſhops are not here le- 
gally in Court, becauſe this Commitment of theirs was not a legal 
Commitment; and two Objections we have to it; The one is, that 
the Perſons committing had no Authority to commit, for the Return 
lays,” that it was by Virtue of a Warrant under the Hands of ſuch and 
ſuch, being Lords of the Council, and they (we ſay) have no Autho- 
rity to do this; The other Objection is, that the Fact for which they 


were committed, they ought not to have been Impriſoned for : the 


Fact charged upon them is in the Nature of a bare Miſdemeanour, 
and for ſuch a Fact it is the Right of my Lords the Biſhops (as Peers 
of the Realm) that they ought to be ſerved with the uſual Proceſs 


of Subpena, and not to be committed to Priſon. Theſe are the two 


Ohjections that we have to this Return, and this is (under fayour) the 
proper Time for us to make this Objection, before the King's 


Council can charge my Lords the Biſhops with an Informa- 


tion. 

Ld. Ch. Juſt. What ſay you to it, Mr. Attorney? 

Mi. Att. Gen. With ſubmiſſion, my Lords, theſe Gentlemen 
have out of courſe and prepoſterouſly let themſelves in to this 
Diſcourſe, and when all is done, we muſt recur to that which we 
moved to your Lordſhip before, to deſire that your Lordſhip would 
order the Information to be read, and when we call my Lords ta 

| plead 


The TRYAL of the ſeven Bifbops.. = OJ 
plead to the Information, then will be their proper time to make this 
Objection; for tis a ſtrange thing certainly for Men to make Objec- 
tions before they know what it is that they are charged with; They 
ſay, the ground of their Motion is, becauſe my Lords the Biſhops 
are here in Court upon the Return of an Habeas Corpus, and there- 
fore they come in upon a Commitment (as they ſay) for that which they 
ought not to be committed for at all, and we cannot charge' them un- 
leſs they be properly in Court. Now for that it is true, if that Com- 
mitment of theirs were the only thing that was here before the Court, 
then the Court would, if that Commitment were Illegal, diſcharge 
them of that; but when a Man is preſent here in Court, brought into 
Court, let him come how he will, he is not to have any longer time 
than that Inſtant to appear to, and be charged with the Information; 
Tis true, upon a Subpe@na, which is in the Nature of a Summons, 
there a Man hath (as it were) an Eſſoyn, and may make his Excuſe, 
and he ſhall have time; but when he is preſent in Court, either as a 
Perſon priviledged, as an Officer, or as a Priſoner, he ſhall be charged 
preſently ; and theſe Gentlemen are not to let themſelves into In- 
vectives againſt the Commitment, thereby to keep off their being 
charged with the Information. | Beſides that, it is ſtrange theſe Gentle- 
men ſhould know the Priviledge of my Lords the Biſhops as Peers, 
better then all the Lords of the Council, who are moſt of them them- 
{elves Peers, and they that make the Objection ſhould have conſidered, 
whether theſe Lords that made the Commitment, did not think them- 
ſelves concerned in all the Priviledges of Peerage, as well as theſe ſeven 
Noble Lords ? | | 
Sir Rob. Sawyer. Is that an Anſwer to our Objection, Mr. Attor- 
ney. = £4 | 
Ate. Att. Gen, J fay, it is a ſtrange ObjeQtion, and I anſwer, tis 
out of due time; for this we ſay, that my Lords the Biſhops being 
now here in Court as Prifoners upon a Commitment, and we deſiring 
to charge them with an Information, you are not to examine the Mat- 
ter of their Commitment, and therefore I do inſiſt upon it, that the 
Information ſhould be read, and then you will conſider, whether they 
are not bound to plead to it. 1 

Mr. Finch. My Lord, I hope Mr. Attorney General will not think 

Legal Objections to be Invectives. 
Mr. Att. Gen. Truly I know not what you call Legal Objections, 
I do not think yours are fo, nor do I think Legal Objections are In- 
vectives, but I uted that Expreſſion, as very proper for what you 
urged againſt the Commitment. | 

L. C. 7. Nay, Gentlemen, don't quarrel about Words. 

Mi. Finch. My Lord, we would not willingly have Words given us 
to quarrel at. 

Mr. Sol. Gen. My Lord, the Queſtion' is, whether we are in the 
right Method of Practice, as to the Courſe of the Court, or they? It 
may be theſe Gentlemen think to make us angry, and take Advantage 
of our being in a Paſſion, 2 ; 

Mr. Finch. Mr. Solicitor, we deſire to have our Objections an- 
ſwered. | 

Mr. ol. Gen. Nay, if you begin to be angry, Genelemen, we can 
be angry too. . | 

M. E D | L6G, 


. 


What they were Committed, what do we now pray for the King? 
Firſt, We move for a Habeas Corpus, then that this Information may 


an Information for the King, which is in the Nature of a Declaration 


hear. them mention the Statute of Edward the Third. But that is 


we 
_ 
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for the Wiſe are not to be impoſed upon, that they are in the Right, 


Time already. 
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L4. C. Juſt. I would have neither of you be Angry. 3 

Mr. Sol. Gen. It ſeems they would have an Anſwer to their Objec- 
tions, but will not ſuffer us to give it; they would firſt examine 
whether my Lords the Biſhops have been duly Committed, that (we 
ſay) is not to be done by the Court as yet; your Lordſhip ſees they 
are actually in Cuſtody, by a Commitment of the Lords of the 
Council, that appears by the Return before your Lordſhip, and for 


A 


be read, and all is in Order to bring this Fact, for which they were 
Committed, to a Tryal; tis ſaid upon the Return, they were ſent to 
the Tower, for Contriving, Writing, and Publiſhing a Seditious Li- 
bel againfl the King's Perſon and Government, which, I think, is 
Crime enough for a Man to deſerve to beCommitted for; they would 
have you diſcharge theſe Lords from this Commitment, the Return, 
as they ſay, not being not Legal, before the Information be read: 
But we think their Motion is Irregular, for here is a Crime charged 
in the Commitment, and upon that Commitment they are here now as 
Criminals before your Lordſhip; and Mr. Attorney has exhibited 


2 


= 


at the King's Suit; and that in this Court, which is the Supreme 
Court now in being for the Tryal of Matters of this Nature. We 
will come to that Queſtion, whether they were legally Committed, 
when there is a proper Time for it; but now we find my Lords the 
Biſhops in Court, upon a Commitment tor a great Crime; I repeat it 
again, It is for Contriving, Writing, and Publiſhing a Seditious Libel 
againſt the King's Perſon, and againſt the King's Government; and 
whether the King's Counſel ſhall not have leaye to make out this Charge 
by an Information, ſure can be no Queſtion at all in this Court; I 


not at all to the Purpoſe, That is but what was offered in another 
Caſe that may be remembred, and offered by Way of Plea, and preſ- 
ſed with a great deal of Earneſtneſs, but Rejected by the Court; and 
now what could.not be received then by way of Plea, theſe Gentlemen 
would by their Importunity, have you receive by way of Parole at 
the Bar; I ſuppoſe the Deſign is to entertain this great Auditory with 
an Harangue, and think to perſuade the weak Men of the World, 


and we in the Wrong ; under Fayour, my Lord, we are in the Right 
ſor the King, we deſire this Information may be tread, and let them 
plead what by Law they can to it, according to the Courſe of the 
Court; but. that which they now urge, is untimely, and out of 
Courſe. | | Rs | 
Sir Rob. Sauer. My Lord, we offer this to your Lordſhip--- 
Mr. Att. Gen. Why, Gentlemen, you have been heard before your 


Ar. F. Pemberton. Pray, my Lord, give us leave to anſwer what 
the King's Counſel have objected. | | 
Td. Ch. Just. The King's Counſel have anfwered your Objections, 5 
and we muſt not permit Vying and Re-vying upon one another; if | 8 
you have no more to ſay, but only as to the Matters that have been 7 


urged, you have been heard to it on both Sides already. 


: M. S. Tem- 
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N. f. Pemberton. I would, if you pleaſe, anſwer what has been 

objected by the King's Counſel, and Rate the Caſe aright, . 
Mr. Juſt. Allyb. Brother Pemberton, I do not apprehend: that the 
Objection you make againſt this Commitment has any Weight in it. 
The Objection (as I take it) is this, that theſe Lords were not legally 
committed, becauſe they were committed (ſays the Return) by ſuch 
and ſuch Lords of the Council particularly named, and it does not 
ſpecify them to be united in the Privy Council; now truly, with me, 
that ſeems to have no Weight at all; and I will tell you why. If my 
Lord Chief Juſtice do commit any Perſon, and ſet his Name to the 
Warrant, he does not uſe to add to his Name, Lord Chief Juſtice, 
but he is known to be ſo, without that Addition; and would you 
have a different Return from the Lieutenant of the Tower to a Ha- 
beas Corpus, than the Warrant itſelf will juſtify; the Lords do not 
uſe to write themſelves Privy Counſellors, they are known to be fo; 
as well'as a Judge, who only writes his Name, and does not uſe to 
make the addition of his Office. Tl 

Sir Rob. Sawyer. Pray, my Lord, give me leave ts be heard to this, 
I think truly it is a weighty ObjetHon, for, under Favenr, we ſay, it 
muſt upon the Return here appear, that they were legally committed, be- 
fore you can charge them with an Information; I do not take Excepti- 
ons io the MWarraut, becatfe it is ſubſcribed by ſuch Lords, and they do 
not write themſelves Lords of the Coswil, they need not do that; and 
the Return has averred that they be But the Return ought to have 
been, that it was by Oraer of the Prix >y Council, and ſo it wilſt be, 
if they world ſnew my Lords to be tegally committed, that they were 
committed by Order of the Privy Council, aud not by ſuch and ſuch par- 
ticular Perſons, Lords of the Privy Council; ſo in the Caſe put by Mr; 
Juſtice Ally bone, F a Commitment by your Lardſbip, or any of the 
Judges, it muſt be returned to be by ſuch a Warrant, hy. ſuch .a one 
Chief Juſtice, for that ſhews the Authority of the Perſon committing, 
and then your Lorcſhip's Name to it indeed is enough, without the Addi= 
lion: But if it does not appear by the Return that there was ſufficient 
Authority in the Perſon to commit, your Lordſhip cannot take it to be 4 
Legal Commitment: But now in this Caſe, they conta have no Authority 
to commit but in Council; and this Return ſeems to make it done by them 
as particular Perſons, and that's not a good Return (with your Lord- 
hips favour) upon which theſe Reverend and Noble Lords can be detain- 
ed in Priſon : But what do they on the other Side ſay to this ® Why, 
we ſball be heard to it anon: But, my Lord, the very well know, it 
eu be too late for that Effect which we deſire of our Motion, aud 
therefore we lay the Objectious before you now in its proper Time ( [ay 
we) you ought not to read any Information againſt us, becauſe we are 
not legally here before the Court; and ſure, that which was ſaid by 
the King's Connſel, that your Lordſhip may charge any One that 
2 ** here in Court, which ay Row he comes in, cannot be 

8 N 
"Mr. Att. Gen. Who ever ſaid ſo? 5 
Sir Rob. Sawyer. I apprehend you ſaid fo, Mr. Attorney, or elſe 


you ſaid nothing. 


Mr, 47. 
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Mr. Att. Gen. Sir Robert Sawyer; You of that Side have a | way of 
letting yourſelves in, to fay the ſame Things over and over again, and 
of making us to ſay what you pleaſe. 

Sir Rob. Sawyer. Truly I did apprehend you laid down that for 
Doctrine, which I thought a very ſtrange One; for we ſay, with 
your Lordſhip's fayour, he that is in Court with a Legal Procels, is 
not in Court ſo as to be charged with an Information. | 

Mr. &. Pemb. My Lord, It is not the Body being Fond han that 
intitles the Court to proceed upon it; but the Perſon accuſed is to 
be brought in by Legal Proceſs: Then if we be not here: by Legal 
Proceſs, the Information cannot be charged upon us; and it, we fuf- 
fer it to be "read; it will be too late for us to make this Ob- 
jection. 

Ld. C. Juſt. That you have all ſaid over and over, and they have 
given it an Anſwer. 

Mr. Att. Gen. Pray, Mr. Serjeant, will. you make an end; you 
have repeated your Objection over and over, I know not how often, 
and will neyer be contented with our Anſwer. | 

Mr. ift. Allyb. Sir Robert Sawyer, That which you ſaid in An- 
ſwer to the Cate I put, methinks does not anſwer it: For if the Return 
be as good, that it was by a Warrant from ſuch a one, Lord Chief 
Juſtice; as if my Lord Chief. Juſtice had added the Title of his Office 
to his own Name, when he ſubſcribed the Warrant : Then this Re- 
turn, That this was done by ſach and ſuch Lords of the Council, 
muſt be as good, as if they had added that to their own Names. 

Sir Rob. Sawyer. That is not our Objection. 

Mr. Att. Gen. Your Objection has been heard, and anſwered ; we 
pray the Information may be read. _ 

Mr. Serj. Pembertun. No, we arc not come to that yet. 

Mr. 7uft. Allyb. Pray, w ould you have an Avermert by the Lieute- 
nant of the Tower, in his Return to an Habeas Corpus, that it was 
done by them in the Counci!-Cham ber. 

Mr. Finch. My Lord, The Difference is this, with Submiſſion; 

a Commitment by Sir Robert I right, Chief Juſtice, is a good Com- 
mitment, and a Return of that Nature, were a good Return, becauſe 
he is Chief Juſtice all over England, and hath Authority to commit 
where-ever he is; but a Commitment by ſuch an one, or ſuch and 
ſuch Lords of the Privy-Council, cannot be a good Return of a Com- 
mitment ; becauſe, though they be Lords of the Council, yet neither 
ſingle, or apart, nor all together, haye Authority to do ſuch an Act, 


unleſs they be aſſembled in the Privy-Council; there their Authority 


is circumſcribed; fo that that muſt needs be a great Difference be- 
tween a Commitment made by a Judge, who is always fo, and a Com- 


mitment by a Lord, or ſo many Lords, by the Name of Lords of 
the Privy-Council, who carry not their Authority about with tems 


but are limited to their Afembly in Council. 

Mr. Juſt. Allyh, Mr. Finch. Indeed your Objection is worth 8 
thing, if my Lord Chief Juſtice could not act but as under the Cha- 
racter of Chief Juſtice ; for you are now Arguing, that theſe Lords 
could not do this Act, but as Lords of the Council, in Council; the 
ſame (ſay I) may be faid of a Commitment by. the Lord Chicf Ju- 
ſtice; he cannot do it but under the formality of his Authority, as he 

| iS 
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Return, with Submiſſion, and ſuppoſing the 
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believe, if your Lord ſhips thought ſit to give us a ſhort Time to look 
into it, we ſhould be planly able to ſhew you, that all the Returns 
of Commitments of this Nature, are ſaid to be by Order of the 
Council-Board, and never any of them naming the Lords, for that 
may be true, and yet not a legal Commitment. 

L. Ch. Fuft. I have ſeen — Precedents of Commitments in this 
Form, and if you make no Exception to the Warrant, you can make 
* 8 to the Return, becauſe that only ſets forth the War- 


'” Ate. Pollexfen. The Commitment you are to Judge of, is upon the 
arrant to be right and 


good, yet the Return is not legal. 
Mr. Att. Gen. We fay, in common Underſtanding, it cannot be 


but a Commitment in Council, 

Mr. S. Pemberton. But common Underſlanding and legal Under- 
fanding are two Things, and we pray the Judgment of the Court. 

Mr. Sol. Gen. And fo do we, my Lord, and pray your Rule in 
it. . 
Mr. Juſtice Allybone. You may by the ſame Reaſon ſay, that upon 
all Commitments by Warrant from Juſtices of the Peace, that the 
Commitment was out of the County, if the Party does not alledge 
in the Warrant or Return, that the Commitment was in the County. 
'Tis an Objection tliat would put | us upon preſuming, what we have 


no Reaſon to preſume. 
L. Ch. Juſt. If you would have our Opinions, let my Brothers de- 


o_ theirs, I will ſoon tell you my Mind. 


Mr. Juſtice Holloway. Pray let the Return be read again. (which 

was AS. F 

Mr. Att. Gen. So that the Return ſays, they were committed by 
Virtue of a Warrant of ſuch and ſuch by Name, Lords of the Coun- 
cil, and whether this be a Warrant of the Council, is the Queſtion, 
and we think it is plain enough, that 'tis a good Return. 

Mr. Juſtice Powel: L have given you ghts already, I think 
we ought to conſult Precedents in a Caſe of this Weight and Na- 
ture; and truly I will not take u me to ſay, whether it be 


a good Return or not a good Return, without looking into Ne 


dents. 


Mr. Juſtice Allybone. For my own Part, it does not ſtick at all 


with me, for the Reaſons 1 gave before; when any Man that has an 


Authority to commit, does commit a Perſon to an inferior Officer, and 


that Officer has an Habeas Corpus brought to him, it is enough for 


him to return his Warrant, by which the Party was committed, and 
whatſoever he ſays by the bye, cannot have any Influence one Way 
or other, to alter the Nature of the Thing; now-unleſs you would 
make every Man that is a Juſtice of the Peace write his Name and 
ſtile himſelf Juſtice of the Peace, this muſt be a good Commitment. 
Every Commitment ſhall be preſumed to be purſuant to the Power of 
the Perſon committing, and I am ſure, take theſe Lords ſeparately, and 
they had no Power 10 commit, and conſequently ſuch a Warrant would 
be no Authority to the Lieutenant of the Tower to receive them; 


but when they ſend ſuch a Warrant as this, we ſhall preſume, it to be 


according to the Power they have, and not according to the tower 
| they 
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they have not; this Warrant is returned 17 the wm; and I. cannet 
pt: reſume that it is. all very well,, „i e 
r. Juſtice Holloway. My Lords; I am very 1 and, willing 
Jout Lordſhips ſhould have all the Right and Juſtice, done vou that 
can be, and by the Grace of God, I will:cndeavour it all I can: I 
ſee in this Caſe it is agreed on both Sides, tliat the Council have a 
Power to commit, and the Commitment is here certified in the Words 
of the Warrant, and the Lieutenant has made his Return, that they 
were committed by Virtue of this Warrant; if the Lieutenant of. the 
Tower had returned any other Commitment, you would have hlamed 
him for a falſe Return; but now you find Fault with his Return; 
becauſe he does not ſay, the Warrant was made by the Lords of the 
Council, and in Council; that is a Thing ſo notoriouſly known to all 
the Kingdom, that my Lords were ſent to the Tower by the Coun- 
eil, that no-body doubts it; and being thus ſent by this Warrant, I 
do not fee but that this is a very good Return, and _ Judgment is, 
that the Information ought to be read. | 
L. Ch. Juſt. I told you in the Beginning, Aer you had made your 
Ohjections, that I thought it was as all other Returns are, and. Lam 
of the ſame Opinion ſtill, 1 _—_ no > Fault with the eee nor [with 
the Return. | 
Mr. j. Pemberton. There i is no ObjeAtion to the Warrant at pre- 
ſent upon this Queſtion. © « 
L. Ch. 7uff. Neither do I take upon me to ay any Thing, nor is 


there any Thing now to be ſpoken or touching the Fact for which 8 

theſe Noble Lords were committed. CC 
* Mr. Att. Gen. We pray, my Lord, the Information may. be read. C 
Mr. Juſt. Holloway. There is no Quettion about the Fact, but whe- P 

ther this be a good Return which'is here made, ' that they were com- ar 

mitted by ſuch and ſuch Lords of the Council. In 
L. Ch. Jutit. I would do as much to give my Lords the Biſhops | . 

Faſe, and ſet them at Liberty, as I could poſlibly - bs Law, but we UF 


muſt not break the Rules of Law for any one.“ | 
Mr. $9). Gen. Pray read the Information. * tt 6 ty Pi 
Mr. Finch. No, my Lord, we oppoſe the Reading of it. | * 
Mr. S/. Gen. Why will not yon be ſatisfied with the Opinion of 


t 
: 
: 
} 
, 


the Ccu:t? 
| Mr. Finch! We have another Thing to offer, which we muſt have 3 
| the Opinion of the Court in; before this Information, can de. nad 5 = 
| Mr. Art. Gen. Pray let us hear it what it is. ' | = 
| 8 Mr. Hi ch. My Lord, we did humbly vffer\ one : ObjeQion more to W 7 
4 your Lordihip againſt the reading of the Information, the former th 
| | + ObjAion was concerning the Perſons committing, in that it does. not C0 
1 ſafficiently appear upon the Return, that they were committed by 7 
35 the Lerds in Council; the Court have given their Opinion in that. | th, 
| If But the other Objection ſtill remains, whether they ought to have _ 
| j be.n committed at all, and therefore when they now appear upon þ | 
1330 ths [Habeas . we ſay, they were not legally committed to Pri- = 20 
{0 fon, becauſe a Peer ought not to be committed to Priſon in the firſt no 
þ Inftance for Miſdemeanour. ſhe 
Mr. Sy. Gen. If you pleaſe you may fpeak to that by and by, dn 
but that is not proper now for you to offer, or for the Court to de- the 

| term! ne, 
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termine, whether a Peer maya be committed upon an Accuſation, 5 | 
a Miſdemeanor. J 1 1GUE 

Mr. Finch. #7 With eien tat ach a. Difficulty het hies in the 
Way again#t the read ; of- the Inft nformation, a ven muſt get over it, 
before you can come at ine Reading of it. 

Mr. Att. Gen. Lon «will have your Time for all this Matter by and 
by, but certainly, you: cannot. be admitted to it ve. 

Id. Ch. Joſt. 7 ru, 1, think, Jau are too early with that E. 
C tion. o Hoa) S107 
Mr. Finch. With aba, We think this is ths | proper 185 and 1 
will tell _ Lordſbips the Reaſon why. 

| Ld. Ch. Juit: Mr. Finch, Certainly, every thing 4 in the World, has 
can be aid, you vill ſay for your Client, and you ſhall, be heard; for 
we ate very willing to deliver the Noble Lords, if We can by A 
and if the Excepti ou make be legal. 

Mr. Finch. My r we do not doubt your Jaſtice, 1 theres 
we deſire to offer what we Have to ſay in this Point; the only Queſti- 
on, now it ſeems, is about our time of, making our Exception. Mr. 
Attorney, we apprehend, did ſay one Thing which was certainly a 
little too large; That however any Man comes into. Court, if the 
Court find hum here, they may Swing him with an ien 
tion. 

Nr. Att. Gen. Who ſays ſo? Lad no ſuch Thing. 

Mir. Finch. Then I acquit Mr. Attorney of it, by did not 1 fas 
Then both he and I agree the Lay to be, That a Man that does 

come into Court, if he does not come in by Legal Proceſz, he' is not, 

Charg'd with an Information; then, ſince we do not agree in that 

Propoſition, certainly we muſt be heard to this Point, Whether we 

are here upon Legal Proceks, before you can Charge: us with this 

Information? 

Mr. Att, Gen. Von think you have ſaid a fine Thing now, and take 


upon you an Authority to make; me agree to what;you, pleaſe. BETS 
Mr. Finch, Certainly the Conſequence is phy _ your own 
Premiſes. LGW 9 117% 


Mi. Att. Gen. Do you undertake to ſpeak. for me? 

Mr. Finch: Tam in the Judgment: of the. C, and to them. 1 
lere ed 

Mr. Att. Gen. J brow you thought You bod. got an SARA" *. Al. 
vantage, ty. making me [ay what you pleaſe; but there has been very lite 
tle ſaid, but what has been grounded upon . ales all along: This is 
that 1 do ſay, if a Man comes in voluntarily upon any Recognizance, 
though be be not in Cuftody ; or if he comes in upon any e F th- 
Court find him here, though that Proceſs be not for the T hing charo- by 4 
the Information, yet the Court is ſo mich in Poſſeſſion 1. the H, lam, 
pag he „. all FPG fo any A and That I ao ſay, a at will ſind 

Mr. 81 Gen. My Lord, we are here in, a v. 
and this Court is always a very great Court, bt ory gre Auditory, 
nobler Aſſembly, than uſually we have here, and theſe 8 en, t 
ſhew their Eloquence, and Oratory, 4 


A would, by converting Pro wi” ti- 
ons otherwiſe than they are dr tivered, put another Venning npoa 


them, and ſo draw ſtrange In; PFCFences 1001 them, but t! ele Are 
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are ſure will not prevail hore ; we Jay plainly; and we are ſure the 
Law is fo, let them apprehend what they will, That your Lordſhip 
. cannot exhibit an Information to any Man that you find accidentally 
here in Court; then, ſays Mr. Finch, we are agreed; but withal, ſay 
I, take my other Propoſition, If a Perſon be brought into Court by 
Legal Proceſs, or upon any Contempt whatſoover, by an Attach- 
ment, or Warrant, or upon a Flabeas Corpus after a Commitment, 
being thus found in Court, your Lordſhip may certainly Charge him 
with an Information; when theſe Gentlemen, who are ſo eager on 
the other Side, did preſide here, and ſtood in the Places where Mr. 


Attorney and I now are; I can name them abundance of Caſes of the 


like Nature with this, when Men have been compelled to appear to 
Informations, and plead preſently; they are the Perſons that made 
the Precedents ; they made the Law, for ought I know: I find the 
Court in poſſeſſion of this, as Law, and we pray the uſual Courſe 
may be followed. TE * | . 

Mr. Finch. Pray, my Lord, ſpare us a Word in this Matter: I do 
agree with Mr. Altorney in this Matter, but I do not agree with Mr. 
Solicitor. | E | 

Mr. Sol. Gen. You do not agree with yourſelf. 
- Mr. Finch. I hope I do, and always ſhall agree with myſelf, but I 
do not agree with you, Mr. Solicitor. 
7 Sol. Gen. You do not in 1688 agree with what you were in 
1680. 5 DE 

Mr. Finch. Says Mr. Attorney, A Man that comes voluntarily in, 
cannot be charged with an Information ; with him I agree. Says 
Mr. S9licitor, A Man that comes in, and is found in Court by any 
Proceſs, may be charged with an Information; I ſay no, if the Pro- 
ceſs be wholly illegal, for he cannot be ſaid to be legally in Court: 
Suppoſe a Peer of the Realm be taken upon a Capras, and is com- 
mitted to the Marſbalſea, and is brought up upon a Habeas 
Corpus, I would fain know whether you could declare againſt 
him. | | | | 

Mr. Att. Gen. Ne, we cannot. | | Ty 

Mr. Finch. And why is that, but becauſe the Proceſs is Illegal, and 
he is not truly in Court: Then is it a proper Time now, to make this 
a Queſtion, Whether my Lords here were legally committed, before you 
can lay any _ to their charge by Way of Information; for if the 
Commitment be Illegal, it is a void Commitment ; and if the Commit- 
ment be void, the Proceſs is void, and then my Lords are not legally 
in Court. | * 
Id. Ch. Juſt. That ſure is but returning again to the ſame Queſſion 
that has been determined already. x Ka 


Mr. Sol. Gen. If your Loreſbip will permit them to go over and over 8 


the ſame Things, de ſhall never have an End. 1 
Mr. Finch. My Lord, we pray theſe Gentlemen of the King's Coun- 
eil may be a little cool with us, and then they will find, we do not talk 
the ſame Things over and over again, nor meadle with that which 'the 

Court have given their Judgment in. 7 Smet 150 
I d. Ch. Juſt. Well, go on; Sir. . io vert 
Mr. Finch. My Lord, i e ſay, it 3s the Privilege of the Peers: of 
England, that none of them ſoall be committed to Priſon for a Miſde- 
me anor 
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meanor, Eſpecially in the firſt Inſtance, and before Judgment; this, 
we fay, is the Right of my Lords, the Biſbops, and that which they 
claim as Lords of Parliament. Now it appears upon this Return 
and the Warrant, that the Council-Table hath Committed them, 
for your Lordſhip and the Court hath rul'd it, that this Commit- 
ment muſt be taken to be by Order of the Privy-Council, and we 
meddle not with that further, but we ſay that the Council-Table 
may commit a Man unjuſtly, that is certain: There has been Relief 
given often in this Court againſt Commitments by the Council-Table : 
And that they were unjuſtly committed, depends upon that Point of 
their Privilege as Peers. | 

Mr. Serj. Pemberton. My Lord, we ſay, that the Lords of the 
Council have illegally committed theſe Noble Perſons, who are Peers 
of the Realm, and ought to have the Privilege of their Peerage, 


which is not to be committed for a Miſdemeanor; that the Council 
ought not to have done: For the Peers of England ought no more 


to be committed for a Miſdeameanor, and to be Impriſoned, eſpeci- 
ally upon the firſt Proceſs, than they may be in a Caſe of Debt. It 
is true, in the Caſe of "Treaſon, Felony, or the Breach of the Peace, 
the Peers have not ſuch a Privilege; they may be Committed ; but 
for a bare Miſdemeanor, as this does appear to be in the Warrant 
of Commitment, they ought not to be committed; but they were 
committed by the Lords of the Council, and we now complain of 
this to your Lordſhip as illegal, and therefore pray my Lords may 
be diſcharged. | 
Sir Rob. Sawyer. Will your Lordſhip be pleaſed to favour me a 
Mord on the ſame Side for my Lords the Biſbops. It muſt be agreed 
to me, that if a Peer be brought into Court, as taken by a Capias, he 
cannot be charged with a Declaration; aud the Reaſon is, becauſe the 
Proceſs is illegal: Then, my Lord, with ſubmiſſion, When a Peer 
comes upon a Foreign Commitment, and is brought in Cuſtody upon a 
Habeas Corpus, his is either in the Nature of a Proceſs, or a final 
Commitment, as a Judgment; they will not ſay, that this is a good 
Commitment ſo as to amount to a Fudgment; for the Council-Board could 
not give a Judgment in the Caſe , beſides, the Commitment is illegal be- 
cauſe it is not a Commitment till they find Security to anſwer an Infor- 
mation here, but 'tis a Warrant to keep them for a Miſdemeanoy ; be- 
ſides, there is another Thing we have to ſay to this Warrant, for I am 
making Objettions againſt 1 Validity of this Commitment, it does not 
appear that there was any Oath made, and therefore the Court muſt 
adjudge that there was no Oath made, and then no Man ought without 
an Oath to be Committed, much leſs a Peer; bit that wpich we chiefly. 
rely 7755 is, That my Lords ought not to have been Committed for this, 
which is but a Miſdemeanor at moſt : And if they uſe it, as Proceſs 
to bring my Lords the Biſhops to anſwer an Information, we ſay, By 
Law no ſuch Proceſs can be taken out againſt the Perſons of Peers for 
bare Miſdemeanors. I do agree, that for Tclony, Treaſon, or Surety 
of the Peace, the Perſons of Peers may be Committed; and that 
which is called Surety of the Peace in our Books, My. Solicitor knows 
very well, in ſome of the. Rolls of Parliament, is called Breach of the 
Leace, but it is all one; and the meaning, in ſport, is, That it is ſuch 
a breach of the Teace, as for which a Man by Law may te obliged 
G to 


>. 
4 


— 


1 
75 


ns OP 
— ning — = 
— 1 


26 


Nature about common Perſons, for till within theſe fourteen or fifteen 


means in every Information, and J only ſpeak this to acquaint the Court 
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ſo find Sureties for the Peace. If it ſhould mean a Breach of the 
Peace by Implication, as all Treſpaſſes and Miſdemeanors, are ſaid to 
be Contra Pacem in the Indittment or Information, then it were a ſim- 
le Thing to enumerate the Caſes wherem Privileges did not lie; for 
there could be no Information whatſoever, but muſt be Contra Pace 
and ſo there could be no ſuch Thing as Privilege at all: And beſides, 
we ſay, the very Courſe of this Court is contrary to what they would 
have; for in the Caſe of a Peer, for a Miſdemeanor, you go firſt by 
Summons, and then you do not take out a Capias as againſt a comme © 
Perſon, but the next Proceſs is a Diſtringas, aud ſo ad Infinitum; 
And I do appeal to them on the other Side, and challenge them to ſhew 
any one Precedent, when a Peer was brought thus into Court, to be 
charged with an Information, without it were in the Caſe of an ap- 
parent Breach of the Peace, for he muſt be charged in Cuſtody, and 
there muſt be a Committitur to the Marfbal, to intitle the Court to pro- 
ceed ; your Lordſhip will fnd very few Precedents of Caſes of this 


Tears there was no ſuch Thing ever done againſt a common Perſon : 
But this was the Rule; firſt there went a Subpœna, and then an At- 
tachment, and when the Party was taken upon the Attachment, he is \ 
taken to come in upon Proceſs, and then the Court would charge him 
preſently ;, but if he did appear upon the Summons, they would not 
charge him, but he had time to take a Copy of the Information, and an 
Imparlance of Courſe, till the next Term, before he could be compelled 
to plead. But in the oy of a Peer, there never was any ſuch Pre- 
cedent, as the Attaching his Perſon, but only a Summons and 1 : 
and IT would be glad the King's Council would fhiw that ever there 
was any ſuch Proceſs takew out againſt the Perſon of a Peer, for a 


meer Miſdemeanor. My Lord, 'tis plain, what Breach of the Peace 


how the conſtant Proceedings in all theſe Caſes have been. Theſe Infor- 

mations were anciently more frequent in the Star-Chamber ; and what 

was the Proceſs there? Not the common Proceſs of a Subpana, that 

was not the Conrſe there; but the Proceſs was a Letter from the 

Chancellor, that if the Party upon that Letter did not * in a 

Common Caſe, there went out an Attachment; but in a Peers Caſe, 
neger; and ſo it appears by Crompton's Juriſdiction of Courts. Tit. 

Star-Chamber 33. This appears likewiſe by the Proceedings in Chan- 

cery againſt the Peers, till the Queen's time, they aid wot ſo much. as 

take out an Altachment after Default upon a Subpœna, but they would 

then in the Queen's time, be ſo bold as to take out an Attachment againſt 

2 Lord for not affearing; but that Courſe was condemned as illegal; 
lo wwe find in my Lord Dyer. ED 5 

Mr. Aitor. Gen. That was at a common Perſon's Suit. 

Sir Robert Sawyer. But the Proceedings in the Star-Chamber 
were at the King's Suit, and I am ſure Mr. Shlicilor knows that the 
Peers Privileges reach to Informations, but as I was ſaying, it was 
ſo adjudged as to the Chancery in my Lord Cromuwe!'s Cafe, xiii Elig, 
Dyer, 315. | * | 

Id. Ch. Juſt. You take a great Compaſs, Sir Robert Sawyer, but 
pray remember what you laid down at firſt, for the Ground of your 
Diſcourſe, That there was never any Commitment of a Peer 1 a 
| | arc 


' 


— — 


2 


„ 


r 


F T 3 Wh. Ih, 4. 


The T RTAL of the ſeven Biſhops. 27 
bare Miſdemeanor, you muft keep to that, that is the Point you 
are to look alter. | | 
Sir Robert Sawyer. My Lord J will fo, I do not cite theſe Caſes 
but for this purpoſe, to ſhew, that in all Courts the Peers have 
particular Privileges, and I am ſure they can produce you no Prece- 
dents againſt a Peer; in my experience of theſe Matters, I never 
knew any ſuch ; nay, I knew it always to be otherwiſe, That in 
Informations for Miſdemeanors, there did never iſſue out a Capras 
againſt a Peer; and Mr. Attorney knows very well, it was fo in the 
late Caſe of my Lord Lovelace; for that Caſe of my Lord Devon- 

jre, that was an expreſs Breach of the Peace, though it was deba- 
ted and diſputed then; ſo that I take it, theſe Noble Lords cannot 
be charged with this Information, becauſe they do not come in by 
Legal Proceſs; and unleſs they can ſhew me any Cafe, where a Peer 
did ever come in upon ſuch a Commitment, and anſwered to an In- 


formation upon that Commitment, it muſt certainly be allowed not 


to be the Legal Courſe; though if ſuch a Precedent could be ſhewn, 
that paſt ſub Silentio, without Debate or folemn Determination, that 
would not do, nor could bind the reſt of the Peers: If one Man 
would loſe a particular Benefit he has, all the whole Body muſt 
not loſe it; and the Benefit is not ſmall, of Time to make his De- 
fence; of Imparling; of taking a Copy of the Indictment, and pre- 

aring himſelf to plead as his Caſe will bear; and indeed a common 
Perfon has uſed to have theſe Privileges, though in ſome Caſes 


of late, they have taken the other Courſe; and if at any time a 


Capias went out (which We ſay, cannot go againſt a Lord) and'the 
Party were brought in, he was to anſwer immediately : Now, my 
Lord, I take it, That the Privileges of Peers is in all times the ſame 
with the Parliamentary Privilege in Parliament time, which reach- 
eth to Informations, as well as other Actions. (My Lord Cooke is 
expreſs in this Point) in the 4 Init. 25. If that Objection ſhould 
hold good, that every Information being Contra Pacem, that ſhould 
be a Breach of the Peace, then (as I ſaid before) Privilege will hold 
in no Information, which is contrary to that and all our other Books; 
*tis only ſuch a Breach of the Peace, as for which ſecurity of the 
Peace may be required, But further, that this is a_ Privilege en- 
joyed by the Peers Spiritual as well as Temporal, I ſuppoſe will not 
be denied, for I think they*will not queſtion, but that the Biſhops, 
and Abbots that were Lords of Parliament were Peers, and we find in 
our Books when the Court has been moved for a Capias againſt an 
Abbot, if he were a Mitred Abbot, and ſatin the Lords Houſe, it 
was always ſaid, that no ſuch Proceſs ought to go, and ſo it is in the 
Caſe of G1/bops ; but indeed for other Noblemen, the difference is 
this, Where it does not appear upon Record, that they are Lords of 
Parliament, there the Courts have put them to bring their Writs of 
Privilege, but where it does appear upon Record, that they are 
Peers, the Court is to allow and take notice of their Privilege, and 
there needs no ſuch Writ. Now that the Parliament Privilege, and 
the Privilege of Peers (as to their Perſons) is the ſame, appears by 
the Form of the Writ in the Negiſter fol. 287. Fits Herb. Nat. Brew, 
247. The Words of the Writ are theſe, That if ſuch a one be ſued 
at the Suit of another, the Writ commands, that a Peer out of Par- 

| lament 
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liament time ſhould have the ſame Privilege with thoſe ſummoned 
by the King to the Parliament; and I know not any difference that 
can be put between them, and it cannot be denied, that all Informa- 
tions whatſoeyer, unleſs ſuch as are for Breaches of the Peace, for 
which Surcty of the Peace may be required, are under the Controul 
of the Parliament Privilege; ſo that upon theſe grounds, I do preſs 
that my Lords the Bifhops may be diſcharged: If there be any In- 
formation againſt us, we are ready to enter our Appearance to anſwer 
itaccording to the Courſe of the Court ; but if the Information be for 
no other thing than what is contained in the Warrant of Commitment, 
then their Perſons ought to be priyileged from Commitment. 

Mr. Pollixfen. If your Lordſhip pleaſe to take it altogether, you 
will find it a Caſe very well worth your Conſideration, it being the 
Caſe of all the Peerage of England. I 

Mr. Attor. Gen. My Lord, theſe Gentlemen have taken a great 
deal of Liberty, and ſpent much of your time in making long Argu- 
ments, and 4 all, truly I do not know where to have them, nor 
can underſtand what they would be at ; it feems they agree that for 
Treaſon, Felony, and Breach of the Peace, a Peer may be Commit- 
ted. . 

I Td. Ch. Fuft. That is (ſay they) ſuch a Breach of the Peace, as 
for which Surety of the Peace may be required. | 
Mr. Attor. Gen. Then all the Learning they have been pleaſed to 
favour us with, is at an end, for if here be any thing charged upon 
the Biſbops, for which Sureties of the Peace may be required, then 
this is a good Commitment, Be 5 

LA. Ch. ruft. That they muſt agree upon their own Arguments. 

Mr. Attor. Gen, Can then any Man in the World ſay, that a Libel 
does not require Sureties of the Peace ? for we miſt now take it as it is 
here upon this Return. How my Lords the Biſhops will clear them- 
ſelves of it, is a Queſtion for another time; but the Warrant ſays they 
were Committed for Contriving, Framing, and Publiſhing a Seditious 
Libel againſt his Majeſty, and his Government; Is there a greater Miſ- 
demeanor ? Or is there any thing on this ſide a Capital Crime that is 
a greater Offence ? Is there any thing that does ſo tread upon the Heels 
of a Capital Offence, and comes ſo near the greateſt of Crimes that can 
be Committed againſt the Government ® Not to os at this time up- 
on what the Conſequences of ſuch 1 5 may be, 1s there a greater 
Breach of the Peace than ſuch Seditious Practices? No doubt, any Mar 
may be Committed for it, aud may be bound to find Sureties for his good 
Behaviour. | 


Sir Robert Sawyer. I ſay Sureties of the Peace, not of the good Be- 
bavieur. | | 


Mr. Sol. Gen. Pray, my Lord, could you confider where we are, we are 
going towards France, I think, or ſome farther Country ; they have ſet us 
out to Sea, and I do net ſee after this rate, when we ſball come to Land; 
certainly, theſe Gentlemen are mightily out of the way, and would fain 
Have us ſo tos; we are here upon a fingle Queition, as this Caſe flands 
before your Lordſhip, ms the Return; here 1s a Libel, a ſeditious Li- 
bel, ſaid to be contrived, made and publiſbed againſt the King and his 
| 1 Cove/umeut, 
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Government, by theſe Noble Lords the Priſoners; This is the Accuſa- 
tion ; ſuppoſe 2 19 true, (that is to be proved hereafter) (I hope they 
are inuocent, and will prove themſelves ſo) but ſuppoſe it to be true, that 
they have made a ſeditious Libel againſt the King and his Government, 
will any Man ſay, that this is not done Vi & Armis ? This is a Libel 
with a "witneſs ; nay, two or three degrees more may carry it to High 
Treaſon, and all the Informations that were exhibited by Sir Robert 
Sawyer, when he was Attorney General, (and he exhibited a great 
many for Libels) conſtantly theſe Words were in Vi & Armis, & contra. 
Pacem. | 5 „ | "TRE 
en of Peterborough. Mas it ſorin Jour own Caſe Mr. Soli- 
* 1 b Hl V 511 16107 512172 ie 


Mr. Sol. Gen. Yes, it was ſo in my Caſe, and you were one, of 


them that proſecuted me, for ought I know; or if you did not pro- 


ſecute me you preached againſt me; or if you did not, ſome of your 
Tribe your did. But ſo, my Lord, it was in many other Caſes, 
within time of Memory. Sir Robert Sawyer has paſt a Compliment 
upon me, of my great Skill in Parliament Matters; but truly there 
needs no great Skill in Matters where the Law is ſo plain; a Peer 
they agree may be in Priſon for Treaſon, Felony, or Breach of the 
Peace; but that Breach of the Peace, ſay they, is where the Law 


requires Sureties of the Peace; but is there any Certainty Wherg 


Sureties of the Peace ſhall be required, and where not? Then I 
would put this Caſe, Theſe Lords have contrived and publiſhed a 
ſeditious Libel againſt the King and his Government; and whether 
this be not ſuch a Breach of the Peace, as will require Sureties of 
the Peace, is the Queſtion before you: And it plainly appears to 
be ſo, in Sir Baptiſt Hicks's Caſe, in Fiobbart. If a Man write a 
private Letter, provoking another to 'Fight, although there be no 
fighting, this is a Breach of the Peace; now a Letter, can do no 
Wrong in that Kind, but as it incites and ſtirs up to fighting, which 
may occaſion Bloodſhed ; and I think there cannot he a greater 
Breach of the Peace, than for a Man to come to tlie King's Face, 
and publiſh a Libel againſt him, and yet according to their Doctrine, 
this Man ſhall go away, and you ſhall not take him up, but take 
a Sypbena againſt him, and wait for the Delay of all the ordinary 
Proceſs; and they tell you another Thing, that a Capias does not 
lie upon an Information againſt the Perſon of a Peer, and that there 
is no Precedent of any ſuch Thing, but I would pray them to re- 
member the Caſe of my Lord Lovelace, about ſome Three Years ago 
for breaking a Footman's Head, It ſeems, if a Man libels the King 
in his own Preſence, that is not ſo great a Matter, as a little Correc- 
tion to an inſolent Footman; but there he was bound in a Recogni- 
zance to appear here in this Court, and accordingly he did appear, 
and was charged with an Information, and as to that Precedent I do 
believe Sir Robert Sawyer and Mr. Finch won't contradict me; this 
was in the firſt Year of this King. There was likewiſe my Lord of 
Pembrooke's Caſe, who went to a diſorderly Houſe, and there fright- 
ed ſome People, and we moved the Court, and had an Attachment 
againſt him, for a Miſdemeanor, and he was glad to compound the 


Thing, 
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Thing, or had it not ended fo ſoon as it did; and yet if a Lord 1 
comes to the King's Perſon, and affronts him to his very Face, will 4 
not an Attachment lie. againſt him for.it? Certainly it will. My f. 
Lord, we have gone out of the Way too much already, and theſe Gen- | 
tlemen will lead us farther, but we hope your Lotdſhiþs will reduce N 
ns to the Methods of the Law : Here is an Information which we 3 


deſire may be read, if they have any Thing to plead to it, their 
Time for that will coine after it is read; if they think they have 
been illegally impriſoned, it appears plainly upon this Return, who 
they were that did commit them ; here are a great many Noble 
Lords te, anſwer an Action of falſe Impriſonment, if theſe Lords 
think fit, and may have theſe leartied Gentlemen, that are very well 
able to adviſe them what they ſhould do in it. | 


— N * ws 
133 
Vai 
—— 


the Caſes put by Mr. S»/icitor are like our Caſe. 
N 4 . * 2 


Sir Nobert Crover. We | pray your Lordſhips J adgment, whether 


Mr. SY. Gen. They are as like, as Sir Robert Sauer is to Mr. 
Attorney that was. WO ee 5 


17 
: : 


Sir Robert Sawyer. Thoſe Caſes are of apparent Breaches of the 
Peace, fo likewiſe was my. Lord of Devenſbire's Caſe, but certainly 
thatavas actalt hike this.” oi, | 
Mr. Finch. With your Lordſhips Favour I would add but one 
Word, and I would repeat nothing of what has been faid ; all that T 
ſhall ſay is this, There is a great deal of Difference between an aQu- 
al Breach of the Peace, and that which in the bare Form of an In- 
formation is a Breach of the Peace, by Conſtruction of Law, it being 
Contra Pacem : Suppoſe it be laid that a Man did 2 S armis ſpeak 
Words, will that make the Words a Breach of the Peace? 25 
Mr. Sul. Gen. It muſt be vi G amis, and certainly is a Breach of 
the Peace. Jͤͤ n fe: 925 
Mr. Finch. If a Man write a Petitic n, are the Pen and Ink that he 
uſes, the Arms ? 3 8 8 | 
Mr. SY, Gen. My Lord, I hope Mr. Finch remembers what I heard 
him ſay in Algeryoon Si dueys Caſe, Scribere" eff agere. 
Mr. Finch. I think it is fo, Mr. Solicitor, but every Action is not 
a Breach of the Peace. F 
LA. Ch. Juſt. We let my Brothers deliver their Opinions, I will 


give you mine. 1 1 


Mr. 7uft. Allyb. The ſingle Queſtion is, Whether or no that which A 
Mr. Solicitor was pleaſed to name as the Crime, and lay it to the 5 
Charge of my Lords, the Biſhops, that is a ſeditious Libel, be a 
Breach of the Peace: I do confeſs that there is little of Argument 
to be drawn from Form of Indictments; and I ſhall put no great 
Streſs of the Words vi & armzs, where the Fact will not come near 
it, but if a Commitment may enſue, as they ſeem to agree, wherever 
Surety of the Peace may be required, nothing ſeems more important 

to me, than that Surety of the Peace ſhould be required, where 
there is any Thing of Sedition in the Caſe ; and where-ever there is 
a ſeditious Act, I cannot tell how to make any other Conſtruction 
of it, but that it is an actual Breach of the Peace, that is my _ 


Whether the Fact charged in the Warrant, be ſuch a Miſdeme 
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| Mr. Juſt. Powell. I am of the ſame Opinion in this Point too, as 
T was in the other Point before, it was a Matter of great Conſe- 
quence, I thought, upon the former Point, but now it appears to 
me, to be of far greater Conſequence than it did at firſt; for here, 
all the Great, High, and Noble Peers of England are concerned in 
it, as to their Privilege. Our Predeceſſors in this Court heretofore 
would not determine the Privileges of the Peers, but left them to 
themſelves to make what Judgment they pleaſed of them: T 
think truly tis a Thing of that Weight, that it may be very fit for 
the Court to take time to conſider of it, and I declare for my own 
Part, L will not take upon me to deliver any Opinion in a Mattet 
of this Conſequence, before I have conſulted alþ the Books, that can 


give me any Light in the Caſe. 


Mr. Juſt. Ally bone. Brother Powell, I am not determining, or 
cramping the Privilege of Peers, but I am only conſidering whether or 
no a ſeditious Libel be a Breach of the Peace; Tis agreed to be on all 
hands a Breach of the Peace. Is there any thing that will require Sure- 


ies of the Peace to be given npon the doing of it? For there Sir Robert 


Sawyer has laid the Foundation of his diſtinction, and if that ſhall draw 
any Perſon under a Commitment, then, ſay I, in my Judgment, wheres 
ever there is a ſeditious Libel, there ts that which is an actual Breach 
of the Peace; I controvert not the right of the Peers one way or other 


but only declare my Opinion, That this is a Fact that comes within the 
| Rule laid down by them, That what will require Sureties of the Peace, 
is a breach of the Peace. ö 


Mr. Juft. Holloway. God forbid that in a Caſe of this Nature, 
any one ſhould take upon him here to ſay, that every Miſdemeanor 
were a Breach of the Pence, I fay not fo ; but certainly there are 
ſome ſuch Miſdemeanors as are Breaches of the Peace; and if here 
be ſach a Miſdemeanor before us, then it is acknowledged that even 
in Parliament time, a privileged Perſon might be committed fof it : 
For in Treaſon, Felony, and Breach of the Peace, Privilege does 
not hold. I will not take upon me, as my Brother faid, to deter- 
mine concerning the Privilege of the Peers; it is not of our Cogni- 


kzance, nor have we any Thing to do, either to enlarge or confine 
Privilege, nor do we determine whether this be ſuch a Libel as is 


charged in the Information, that will come in queſtion another time, 
but certainly as this Caſe is, the Information onght to be read, and 


my Lords ought to appear and plead to it. 


Ld. Ch. Juſt. Certainly we are all of us here as tender of the 
Privileges of Peers, as any in the World can be, and as tender as we 
would be, and ought to be in trying any Man's Right ; it becomes 
us to do it with great Reſpect and Regard to my Lords the Biſhops; 
and therefore I would be as careful (if that were the Queſtion be- 
fore me) to conſider very well, before I give my Opinion, as ever T 
was in my life. But when I fee there came no Miſchief at all to 
the Privileges of the Peers, by what is agreed on all Hands ; I 
think I may very juſtly give my Opinion; for here is the Queſtion, 


* 


as is a Breach of the Peace, and the Words of the Warrant, which 
- . | | ; . 2 
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is now upon the Record, being ſuch as have been recited, I cannot 
but think it is ſuch a Miſdemeanor as would have required 
Sureties of the Peace, and if Sureties were not given, a Commit- 
ment might follow ; and therefore I think the Information muſt be 
read. 38 | 2 * 


Nr. Actor. Gen. we pray the Clerk may read it. = 


Clerk reads. Middleſex [. Memorand. That Sir Thomas Powys, 

Knight, Attorney-General of our Lord the King, who for our ſaid 
Lord the King, in this behalf Sues, comes in his own Perſon 
here into the Court of our ſaid Lord the King, before the King 
himſelf at Weſtminſter, on Friday next, after the Morrow of the 
Holy Trinity in this Term, and for our ſaid Lord the King, gives the 


” 


Court here to underſtand, and be informed, that our ſaid Soyereign 


Lord the King out of his ſignal Clemency - 
Mr. Gul. Cen. Read it as it is in Latin. 


Biſhop of Peterborough. My Lord, we deſire it may be read in 


Engli/b, for we don't underſtand Lau-Latin. 


| Mr. Sol. Gen. No, my Lords the Biſhops are very learned Men, 
we all know, pray read it in Latin. = | 


Clerk reads. Memorandum, 240d Thomas Powys, Miles, Attor- 
vatus Domini Regis nunc Generalis, qui pro eodem Domino Rege in 
hac parte ſequitur, in ne pat Perſona ſua venit hie in Curia diff 
Domini Regis coram ipſo Rege apud Weſtmonaſterium, Die Veneris 
proxime pol craſtinum Sanctæ Trinitatis, % eodem Termino, & pro 
eodem Domino Rege. Dat Curie hic mtelligi & informari, quod dic- 
tus Dominus Rex, nunc ex inſigni Clementia & benigna Intentione ſuis 
erga Subaitos ſuos Regni ſui Angliæ, per Regiam ſuam Prærogativam, 


quarto Die Aprilis, Anno Regni Dict Domini Regis nunc Tertis, a- 


ud Weſtmonaſterium in Comitatu Midd leſexiæ, Declarationem ſuam 
Tatitulatam, His Majeſty's Gracious Declaration to all His Loving 
Subjects for Liberty of Conſcience, gerentem Datum eiſdem Die f*5 
Anno, Magno Sigillo ſuo Anglia Sigillatim publicavit ; in qua quidem 
Declaratione coutinetur. 


JAMES R. 

T having pleaſed Almighty G O D, not only to bring Us to the 
X Imperial Crowns of theſe Kingdoms through the greateſt Difficul- 
ties, but to preſerve Us by a more than ordinary Providence upon 
the Throne of Our Royal Anceſtors. There is nothing now that We 
ſo earneſtly deſire as to eſtabliſh Our Government on ſuch a Founda- 
tion as may make Our Subjects happy, and unite them to Us, by In- 
clination as well as Duty, which We think can be done by no Means 
ſo effectually, as by granting to them the free Exerciſe of their Re- 
gion for the Time to come, and add that to the perfect Enjoyment 
of. kfieir Property; which has neyer been in any Caſe inyaded by-Us 
| | * ſince 
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ſince Our coming to the Crown, which being the two Things Men 
value moſt, ſhall ever be preſerved in theſe Kingdoms during Our 
Reign oyer them, as the trueſt Methods of their Peace, and Our 
Glory. We cannot but heartily wiſh, as it will eaſily be believed, 
that all the People of Our Dominions were Members of the Catholick 
Church, yet We humbly thank Almighty G OD, it is, and hath of 
long Time been Our conſtant Senſe and Opinion (which upon divers 
Occaſions We haye declared) that Conſcience ought not to be con- 
ſtrain'd, nor People forced in Matters of meer Religion. It has ever 
been directly contrary to Our Inclination, as We think it is to the In- 
tereſt of Government which it deſtroys, by ſpoiling Trade, depopn- 
lating Countries, and diſcouraging Strangers; and finally, that it ne- 
ver obtained the End for which it was *employ'd. And in this We 
are the more confirmed by the Reflections We haye made upon the 
Conduct of the four laſt Reigns. For after all the frequent and preſ- 

ſing Endeayours that were uſed in each of them, to reduce this King- 
dom to an exact Conformity in Religion, it is viſible, the Succeſs has 
not anſwered the Deſign : And that the Difficulty is inyincible. We 
therefore, out of Our Princely Care and Affection unto all Our Lovin 
Subjects, that they may live at Eaſe and Quiet, and for the increaſe 
of Trade, and Encouragement, of Strangers, have thought fit by Vir- 
tue of Our Royal Prerogative, to iſſue forth this Our Declaration of 
Indulgence, making no Doubt of the Concurrence of Our two Houſes 
of Parliament, when We ſhall think it convenient for them to meer. 
In the firſt Place We do declare, that We will protect and maintain 
Our Archbiſhops, Biſhops, and Clergy, and all other Our Subjects 
of the Church of England, in the free Exerciſe of their Religion as 
by Law eftabliſh'd, and in the quiet and full Enjoyment of all their 
Poſſcſſions without any Moleſtation or Diſturbance whatfoever. We 
do likewiſe declare, That it is Our Royal Will and Pleaſure, that 
| from henceforth the Execution of all and all Manner of Penal-Laws 
in Matters Eccleſiaſtical, for not coming to Church, or not receiving 
the Sacrament, or for any other Non-Conformity to the Religion 
eſtabliſh'd, or for or by Reaſon of the Exerciſe of Religion in any 
Manner whatſoever, be immediately ſuſpended, and the further Exc- 
cution of the ſaid Penal- Lats and every of them is hereby ſuſpended. 
And to the End, that by the Liberty hereby granted the Peace and 
| Security of Our Government in the Practice thereof, may. not be en- 
By danger'd, We have thought fit, and do hereby ſtraitly charge and 
command all Our Loving Subjects, that as We do freely give them 
; Leave to meet and ſerve GOD after their own Way and Manner, 
© be it in private Houſes, or Places purpoſely hired or built for that 
| Uſe, fo that they take eſpecial, Care that nothing be preach'd or taught 
amongſt them which may any ways tend to alienate the Hearts of 
Our People from Us or Our Government, and that their Mcetings and 
Aſſemblies be Peaccably, Openly, and Publickly held, and all Per- 
1ons freely admitted to them; and that they do ſignify and make 
F known to ſome one or more of the next Juſtices of the Peace, what 
3 Place or Places they ſet apart for thoſe Uſes: And thar all Our Sub- 
5 jects may enjoy ſuch their Religious Aſſemblies with greater A ſſu- 


* rance and Protection, We have thought it requiſite, and do hereby 
Command, that no Diſturbance of any Kind be made or given vnto 
W 8 | tho, 
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them, under Pain of Our Diſpleaſure, and to be further procceded 
againſt with the uttermoſt Severity. And foraſmuch as We are deſi- 
rous to have the Benefit of the Service of all Our loving Subjects, 
which by the Law of Nature is inſeparably annex'd to, and inherent 
in Our Royal Perſon, and that none of Our Subjects may for the ſu- 
ture be nnder avy Diſcouragement or Diſability (who are otherwiſe 
well inclined and fit to ſerve Us) by Reaſon. of ſome Oaths br Teſts 
that have been uſually adminiſtred on ſich Occaſions, We do hereby 
farther declare, That it is Our Royal Will and Pleaſure, that the 
Oaths commonly called the Oaths of Supremacy and Allegiance, and 
alſo the ſeveral Tefts and Declarations. mentioned in the Acts of Par- 
liament made in the 25th. and 3oth Years. of the Reign of Our late 
Koyal Brother King Char les the Secod, ſhall not at any Time here- 
after be required. to be taken, declared, or ſubſcribed by any Perſon 
or Perſons whatſoever, who is or ſhall be employ'd in any Office 
or Place of Truſt, either Civil or Military, under Us, or in Our 
Government. And We do further declare it, to, be Our Pleaſure and 
Intention from Time to Time hereafter to grant Our Royal Diſpen- 
ſations under Our Great Seal to all Our loving Subjects ſo to be em- 
ploy'd, who ſhall not take the ſaid Oaths, or ſubſcribe or declare the 
ſaid Teſts or Declarations in the above-mention'd Acts, and every 
of them. And to the End that all Our loving Subjects may receive 
and enjoy the full Benefit and Advantage of Our Gracious Indulgence 
hereby intended, and may be acquitted and diſcharged from all Pains, 
Penalties, Forfeitures, and Diſabilities by them or any of them incurr'd 
or forfeited, or which they ſhall or may at any Time hereafter be 
liable to, for or by Reaſon of their Non-Conformity, or the Exer- 
ciſe of their Religion, and from all Suits, Troubles, or Diſturbances 
for the ſame, We do hereby give Our free and ample Pardon unto all 
Non-Conſormiſts, Recuſants, and other our loving Subjects for all 
Crimes and Things by them committed or done contrary to the Pena. 
Laws formerly made relating to Religion, and the Profeſſion or Ex- 
erciſe thereof, hereby declaring, that this Our Royal Pardon and In- 
demnity ſhall be as good and effectual to all Intents and per as 
if every individual Perſon had been therein particularly nam'd, or had 
particular Pardons under Our Great Seal, Which We do likewiſe de- 
clare ſhall from Time to Time be granted unto any Perſon or Perſons 
defiring the fame, willing and requiring Our Judges, Juſtices, and all 
other Officers, to take Notice of and obey Our Royal Will and Plea- 
ſure herein before declared. And although the Freedom and Aſſu- 
rance We have hereby given in Relation to Religion and Property, 
might be ſufficient to remove from the Minds of Our loving Subjects 
all Fears and Jealouſies in Relation to either; yet We have thought 
fit further to declare, That We will maintain them in all their Proper- 
ties and Poſſeſſions, as well of Church and Abbey-Lands, as in any 
other their Lands and Property whatſoever. | | 


Ft idem Attornatus dicti Domini Regis nunc Generalis pro eodens Do- 
nino Rege ulterius dat Curie hic intelligi & informari, quod poſtea ſci- 
licet viceſimo ſept imo die Aprilis Anno Regni dicti Domini Regis uunc, 
Wc. quarto, apud Weſtmonaſterium prædictum in Comitatu Middleſexie 
Prædicto, idem Dominus Rex nunc ex eadem Clementia & benigna in- 

| lentioue 


— 


regaſivam, alan 
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ane ſuis. erga ſubditos ſuos Regni ſus. Anglia, per Regiam ſuam Præ- 
erde Ju 2 food 22 Ne intitulatam, His Ma- 
iefty's Gracious Declaration, gerentem datum eiſdem die & anno ultimo 
mantionatis, 'magno ſigillo Ice Anglie ſaniliter / gillatum, pablicavit; in 


qua quiuem Declaratione continetur. 
{mmol wu to di of ride price rl 3 noni led 
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. Wh oth an | 4 
O Conduct has been ſuch in all Times, as ought to have per- 
ſuaded the World, that We are firm and conſtant to Our Reſo- 
ſolutions; yet that eaſy People may not be abuſed i by the Malice of 
crafty wicked Men, We think fit to declare, That Our Intentions are 


not changed ſince the 4th of Aprih 1687 when We iffuetl out Our 


His Majeſty's Gracious Declaration to all 


huis loving Subjects for Liberty of 
Conſcience. Fe. TRE a 
jau * 


F n 4 M lee 0 8 | 
Tz having pleaſed Almighty ' GOD not only to bring Us to-the 
Imperial Crown of theſe Kingdoms, through the greateſt Difficul 
ties, biit to preferve Us by a more than ordinary Providence, upot 
the Throne of Our Royal Anceſtors; there is nothing now that We 
ſo earneſtly deſire, as to eſtabliſh Our Government on fuch a Foun- 
dation as may make Our Subjects happy, and unite them to Us hy 
Inclination as well as Duty; which We think can be done by no 
Means ſo effectually, as by granting to them the free Exerciſe of 
their Religion ſor the Time to come, and add that to the perſect En- 
joyment of their Property, which has never been in any Caſe inyaded 
by Us ſince Our Coming to the Crown; which being two Things 
Men value moſt,” ſhall ever be preſery'd in theſe Kingdoms, during 
Our Reign gver them, as the trueft Methods of their Peace and Our 
Glory. We cannot but heartily wiſh, as it will eaſily be beliey'd, 
that all the People of Our Dominions were Members of the Catho- 
lick Church, yet We humbly thank Almighty G00, it is, and hath 
of long Time been Our 'conſtant"Senſt and Opinion ( hich upon di- 
vers Occaſions We have declared) That Conſcience ought not to be 
coniſtrain d, nor People forced! ia Matters of meer Religion. Tt hath 
ever been directly contrary to Our Iuclinations, as We think it is to 


the Intereft of Government, which it deſtroys, by ſpoiling Trade, de- 


Populating Countries, and diſoouraging Strangers, and finally, that it 
never obtaih'd the End for which it was employ d. And in this We 


are the more confirm'd by the Reflections we hade made upon the 
Conduct of the Four laſt Reigns : For, after: all the frequent and 
| xr. Irpageadegr Po were uſed in each of them, to roduce this 


gdom to an exact Conformity in Religion, it is viſible the Suc- 
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. ach has, ct autre ide Deſign, and wen ine ,Piffiitey is invin 
1 Cible: We therefore out of Our Princely Care and Affection unto all 
14 Our loving Sadler that they may live at Eaſe and Quiet, and for 
Wh the Increaſe of Trade, and Encouragement of Strangers, have thought 
| ht by Virtue of Our Royal Prerogative to iſſur forth this Our 
_—_ Declaration of Indulgence, making no doubt of the Concurrence of 
4 Our two Houſes of Parliament, when We ſhall it convenient ſor 
= ' them to Meet. | = 
\ 3M In the firſt place, we do declare, That We vill ꝓrotect and main- 
i tain Our Archbiſhops, Biſhops, and Clergy, and all other Our Sub- 
jects of the Church: of :Eargland, in the free Exerciſe; of -their Reli- 
gion as by Law eſtabliſhed,” and in the quiet and full Enjoyment of 
all' their Poſſeſſions, without any Moleſtation or Diſturbance whatſo- | 
ever. We do likewiſe declare, That it is Our Royal Will and Plea- ihe. 
ſure, that from henceforth the Execution of all, and all manner of ys 
Penal Laws in Matters Eccleſiaſtical, for not coming to Church, or | 
not receiving the Sactament, or -for any other Nb e to the 
Religion eſtabliſhed ; or for or by Reaſon of the Exereſſe of Rellgi- > 
ion in any Mahner whatſoever, be immediately ſuſpended, and the . 
further Execution of the ſaid Penal - Laws, and evory of them, is 1 
hereby ſuſpended. And to the End that by the Liberty hereby 22 
granted, the Peace and Security of Our Government in the Practice 
thereof may not be endangered, We have thought fit, and do here- 
by ſtraitly Charge and Command all Our loving Subjects, that as 
ue do freely give them leave to meet and ſerye God aſter their "OWN 
Way and Manner, be it in private Houſes, or Places purpoſely hired ar 
built for that Uſe, fo that they take eſpecial Care nothing be preached 
or taught amongſt them, which may any Ways tend to alicrate the 
Hearts of Our People from Us or Our Government: And that their 
Meetings and Aſſemblies be Peaceably, Openly, and Publickly held, 
and all Perſons freely admitted to them; and that ,they.do ſignify 
and make known to:fome One or more of the next, 1 t 
Peace, what Place or Places they ſet apart for thoſe Uſes. And 
that all our Subjects may enjoy ſuch their Religious Aſſemblies with 
greater Aſſurance and Pretection, We haye thouglut it requiſite, and 
do hereby Command, that no Diſturbance of any Kind be made or 
given unto them, under Pain of our Diſpleaſure, and to be further 
proceeded againſt with the uttermoſt Severity. And foraſmuch as 
We are deſirous to have the Benefit of the Service of all our loving 
Subjects, which by the Law of Nature is inſeparably annexed to, 
and inherent in Our Royal Perſon. and that none of qur Subjects 
may for the future be under any Diſcouragement or Pidbiliry: wigs 
are otherwiſe well:inclined and iſit to ſerve Us) by Reaſon, of ſame 
Oaths or Teſts that have; been uſually adminiſtred on ſuch Occaſions ,: 
We do hereby further declare, That it is Our Royal Will and Plea- 
ſare, That the Oaths commonly called the Oaths of Supremacy and 
- Allegiance ;-and alſo the ſeveral Teſts and Declarations mentioned ih | 
the Acts of Parliament, made in the 2 5% and 30th Keats, of the 
Reign of Our late Royal Bther King Charles the Second, ſhajl 
not at Time hereaſter he requited to be taken, declared, .orglub- 
- ſcribed by any Perſon: or Perſons Whatfocver, NhO. is ac | be 
employed in any Office or Place of Truſt, either Civil or Milftary, 


s 


under 
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under Us or in Our Government, And We do further declare it to 
be Our Pleaſure and Intention, from Time to Time hereafter, to 
grant Our Royal Diſpenſations under Our Great Seal to all Our Lo- 
ving Subjects ſo to be employ'd, who ſhall not take the ſaid Oaths, 
or ſubſcribe or declare the ſaid Teſts or Declarations, in the above- 
mention'd Acts, and every of them. And to the End that all Our 
Loving Subjects may receive and enjoy the full Benefit and Ad van- 
tage of Our Gracious Indulgence hereby intended, and may be ac- 
quitted and diſcharged from all Pains, Penalties, Forfeitures and Diſ- 
abilities, by them or any of them incurr'd or forfeited, or which 
they ſhall or may at any Time hereaſter be liable to, for or by reaſon 
of their Non-Conformity or the Exerciſe of their Religion, and from 
all Suits, Troubles, or Diſturbances for the ſame; We do hereby give 
Our free and ample Pardon unto all Non-Conformiſts, Recuſants, and 
other Our Loving Subjects, for all Crimes and Things by them com- 
mitted or done, contrary to the Penal Laws formerly made relating 
to Religion, and the Profeſſion or Exerciſe thereof, hereby declaring, 
That this Our Royal Pardon and Indempnity ſhall be as good and ef- 
fectual to all Intents and Purpoſes, as if every individual Perſon had 
been therein nam'd, or had particular Pardons under Our Great Seal: 
Which We do likewiſe declare ſhall from Time to Time be granted 
unto any Perſon or Perſons deſiring the ſame. Willing and requiring 
Our Judges, Juſtices, and other Officers, to take Notice of, and obey 
Our Royal Will and Pleaſure herein before declared. And although 
the Freedom and Aſſurance We have hereby given in Relation to 
Religion and Property, might be ſufficient to remove from the Minds 
of Our Loving Subjects all Fears and Jealouſies in Relation to either; 
yet We have thought fit further to declare, that We will maintain 
them in all their Properties and Poſſeſſions, as well of Church and 
Abbey-Lands, as in any other their Lands and Properties whatſoever. 
Given at Our Court at Whitehall, the Fourth Day of April, 1687, 
in the Third Tear of Our Reign. 6 


Ever ſince We granted this Indulgence, We have made it Our prin- 
cipal Care to ſee it preſery'd without Diſtinction, as We are encou- 
raged to do daily by Multitudes of Addreſſes, and many other Aſſu- 
rances We receive from Our Subjects of all Perſuaſions, as Teſtimo- 
nies of their Satisfaction and Duty, the Effects of which We doubt 
not but the next Parliament will plainly ſhew, and that it will not 
be in vain that We have reſolved to uſe Our uttermoſt Endeavours 
to eltabliſh Liberty of Conſcience on ſuch juſt and equal Foundati- 
ons, as will render it unalterable, and ſecure to all People the free 
Exerciſe of their Religion ſor ever, by which future Ages may reap 
the Benefit of what is ſo undoubtedly for the general Good of the 
whole Kingdom. It is ſuch a Security We deſire, without the Bur- 
den and Conſtraint of Oaths and Teſts, which have been unhappily 
made by ſome Goyernments, but could neyer ſupport any; nor ſhould 
Men be adyanc'd by ſuch Means to Offices and Employments, which 
ought to be the Reward of Services, Fidelity, and Merit. We muſt 
conclude, that not only good Chriſtians will join in this, but who- 
ever is concern'd for the Increaſe of the Wealth and Power of the 
Nation. It would perhaps prejudice ſome of Our Neighbours, who 
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might loſe Part of thoſe yaſt Advantages they now enjoy, if Liberty | 


of Conſcience were ſettled in theſe Kingdoms, which are above all 
others moſt capable of Improvements, and of commanding the Trade 
of the World. In Purſuance of this great Work we have been forc'd 
to make many Changes both of Civil and Military Officers through- 
out Our Dominions, not thinking any ought to be employ'd in Our 
Service, whozwill not contribute towards the eſtabliſhing the Peace 
and Greatneſs of their Country, which We moſt earneſtly deſire, as 
unbiaſs'd Men may ſee by the whole Conduct of Our Government, 
and by the Condition of Our Flect, and of Our Armies, which with 


good Management ſhall be conſtantly the ſame, and greater, if the 
Safety or Honour of the Nation require it. We recommend theſe 


Conſiderations to all Our Subjects, and that they will reflect on their 
preſent Eaſe and Happineſs, how for aboye three Years, that it hath 
pleas'd God to permit Us to Reign over theſe Kingdoms, We have 
not appear'd to be that Prince Our Fnemies would haye made the 


World afraid of, Our chief Aim having been not to be the Oppreſſor, 


but the Father of Our People, of which We can give no better Evi- 
dence than by conjuring them to lay aſide all private Animoſities as 
well as groundleſs Jcaloufies, and to chuſe ſuch Members of Parlia- 
ment, as may do their Part to finiſh what We have begun for the 
Advantage of the Monarchy over which Almighty God hath plac'd 
Us, being reſoly'd to call a Parliament, that ſhall meet in November 
next at fartheſt. 5 | | | 


cificatos poſtea ſcilicet quarto die Maii Anno Regni ſui quarto, apud 


Weſtmonaſterium prædictum in Comitatu Middleſexiæ pradicto idem 
Dominus Rex debito modo ordinavit prout ſequitur. 


At the Court at Whitehall, the fourth of May, 1688. It is this 
Day Ordered by His Majeſty in Council, That His Majeſty's late 


Gracious Declaration, bearing Date the 27th of April laſt, be read at 


the uſual Time of Divine Service, upon the 20th and 27th of this 
Month in all Churches and Chapels within the Cities of London and 
Weſtminſter, and Ten Miles thereabout ; and upon the 3d and 1oth 
of June next in all Churches and Chapels throughout this Kingdom. 
And it- is hereby further Order'd, That the Right Reverend the Bi- 
ſhops cauſe the ſaid Declaration to be ſent and diſtributed through- 
out their ſeveral and reſpective Diocelcs, to be read accordingly. 


Et ulterius idem Attornatus dicti Domini Regis nunc Generalis pro 
eodem Doggino Rege dat Curie hic intelligi & n quod poſt Con- 
fectiouem prædicti ordinis ſcilicet, aecimo octævo die Mair, Anno Regni 
dicti Domini Regis nunc quarto ſupradicto, atud Ii onaſterium præ- 
dlictum in Comitatu Midaleſexiæ praeditio, Millielmus Archiepiſcepus 


Cantu- 
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Cantuarienſis de Lambeth in Comitatu.: Surrie, Willielmus Epiſcopus 
Aſaphenſis de St. Hop in Comttatu Hlintiæ, Frauciſtus Epiſcopus E. 
lens de Parachia Sautti Andrea Holborn in Comitatu Midaleſexie, 
Johannes Epiſcopus Ciceſtrenſis de Ciceftria in Comitatu Suſſexie, Tho- 
mas Epiſcopus Bathonenſss © Wellenfis de Civilate Wells in Comitatu 
Comer (6 tie, Thomas 5275 PFetriburgenſes de Parochia Samcti Andrea 
Holborne in Comitatu Middleſexis, & Jonathan Epiſcopus Bristollenſis 
de Civitate Briftob, inter ſe conſuluerunt & conſpiraverunt, ad dimi- 
nuendam Regiam Authoritatem, Regalem Prærogativam & Poteſta- 


tem, & Regimen ejuſdem Domini Regis nunc in premifis, ac-ad 


enndem Ordiuem infringendum & eludendum'; ac in proſecutione & exe- 
cutione conſpirationis prædictæ, ii iidem Willielmus Archiepiſcopus 
Cantuarienſis, Willielmus Epiſcopus Aſaphenſis, Franciſcus Epiſcopus 
Elienſis, Johannes Epiſcopus Ciceſtrenſis, Thomas Epiſcopus Bathonenſis 
fs Wellenſss, Thomas Epiſcopus Petriburgenſes, © Jonathan Epiſcopus 
Briſtullenſis dicto decimo oftavo die Maii Annys regni dit Domini Re- 
gis nunc quarto ſupraditto, vi & armis, &c. apnd Weſimonaſlerium 
pradifium in Comitatu Middlefexte pr ædicto, illicite, malitioſe, ſedi- 
tioſe, & ſcandaloſe quoddam falſum, fictum, pernitioſum, & ſeditio- 
ſum libellum, in ſeriptis de eodem Domino . & Regali Declara- 
tione & Ordine pradictis, prætenſu Petitionis, fabricaverunt, compo- 
ſuerunt & ſeripſerunt, & fabricari com poni & ſcribi cauſayerunt, & 
cundum falſum, fictum, malitioſum, pernitioſum, & ſeditioſum libellum 
per ip/ of ey nga Millieimum Archiepiſcopum Cantuarienſem, Willi- 
elmum VH ſeot um Aſaphenſem, Franc ſcum Ep ſcapum Elienſem, Je- 


hannem Hfiſcupum Ciceſtrenſem, Thomam F-piſcopum- Bathonenſem 8 


IWelienſem, Thomam Ep'ſcopum Petriburgenſem, © Jonathamum Epiſe 


copum Hriftollenſem manibus ſuis proprits reſpettive ſubſeriptum die, 


S anno, & loco ultimo menconatis in præſentia dicti Domini Regis nunc 
vi & armis, &c. publicaverunt, & pablicari cauſaverunt; in quo 
quidem falſo, filo, malitioſo, pernitioſo & ſeaitioſo libello conti- 
netuf won mn | | | 


The humble Petition of Milliam Archbiſhop of Canterbury, and of 
divers of the Suffragan Biſhops of that Province, now ' preſent 
with him, in Behalf of themſelves and others of their abſent 
Brethren, and of the Clergy of their reſpeCtive Dioceſles, 


Humbly ſheweth, 


HAT the great Averſeneſs they find in themſelves to the di- 


ſtributing and publiſhing in all their Churches, Your' Majeſty's 
late Declaration for Liberty of Conſcience, proceedeth neither from 


any want of Duty and Obedience to Your Majeſty; our Holy Mo- 
ther the Church of England being both in her Principles and in her 


conſtant Practice unqueſtionably Loyal, and having to her great Ho- 
nour, been more than once public kly acknowledged to be ſo by Your 
Gracious Majeſty; nor yet from any want of due Tenderneſs to Diſ- 
ſenters, in relation to whom they are willing to come to ſuch a Tem- 
per as ſhall be thought fit when that Matter ſhall be conſidered and 
ſettled in Parliament and Convocation. But among many other Con- 
ſiderations, from this eſpecially, becauſe that Declaration is founded 
wpon ſuch a diſpenſing Power, as hath been often declared illegal in 
© FA 1 Parliament, 
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might loſe Part of thoſe vaſt Advantages they now enjoy, if Liberty 
of Conſcience were ſettled in theſe Kingdoms, which are above all 
others moſt capable of Improvements, and of commanding the Trade 
of the World. In Purſnance of this great Work we have been forc'd 
to make many Changes both of Civil and Military Officers through- 
out Our Dominions, not thinking any ought to be employ'd in Our 
Service, whoywill not contribute towards the eſtabliſhing the Peace 
and Greatneſs of their Country, which We moſt earneſtly deſire, as 
unbiaſs'd Men may ſce by the whole Conduct of Our Government, 
and by the Condition of Our Fleet, and of Our Armies, which with 
good Management ſhall be conſtantly the ſame, and greater, if the 
Safety or Honour of the Nation require it. | We recommend theſe 
Conſiderations to all Our Subjects, and that they will reflect on their 
preſent Eaſe and Happineſs, how for aboye three Years, that it hath 
pleas'd God to permit Us to Reign over theſe Kingdoms, We have 
not appear'd to be that Prince Our Enemies would haye made the 
World afraid of, Our chief Aim having been not to be the Oppreſſor, 
but the Father of Our People, of which We can give no better Evi- 
dence than by conjuring them to lay aſide all private Animoſities as 
well as groundleſs Jcalouſies, and to chuſe ſuch Members of Parlia- 
ment, as may do their Part to/ finiſh what We have begun for the 
Advantage of the Monarchy over which Almighty God hath plac'd 
Us, being reſoly'd to call a Parliament, that ſhall meet in November 


next at fartheſt. 


Jam quidem Regalem Declarationem. dicti Domini Regis nunc ul. 
timo mentionatam idem Dominus Rex nunc pojtea ſcilicet trice/imo die 
Aprilis Anno Regnt ſui quarto ſupra dicto, apud WWeſimonaſterium pra 
dictum in Comitatu Middliſexiæ praditto, imprimi & per totam An- 
gliam publicari cauſavit, & pro magis ſolemni demonſtratione, noti fica- 
tione, & manifeſtatione gratiæ ſue Regie benignitatis & benevolentic 
ſuꝶ ad omnes-ligeos ſuos in eadem Declaratione ultimo mentionata ſpe- 
cificatos poſtea ſcilicet quarto die Maii Anno Regni ſur quarto, apud 
Weſtmonaſterium prædictum in Comitatu Middl:jexie pradicto idem 
Dominus Rex debito modo ordinavit prout ſequitur. 


At the Court at Whitehall, the fourth of May, 1688. It is this 
Day Ordered by His Majeſty in Council, That His Majeſty's late 
. Gracious Declaration, bearing Date the 27th of April laſt, be read at 
the uſual Time of Divine Service, upon the 2oth and 27th of this 
Month in all Churches and Chapels within the Cities of London and 
Weſtminſter, and Ten Miles thereabout; and upon the 3d and 1oth 
of June next in all Churches and Chapels throughout this Kingdom. 
And it is hereby further Order'd, That the Right Reverend the Bi- 
ſhops cauſe the ſaid Declaration to be ſent and diſtributed through- 
out their ſeveral and reſpective Dioceſes, to be read accordingly. 


Et ulterius idem Attornatus dict. Domint Regis nunc Generalis 4 
eodem Doggino Rege dat Curie hic intelligi & * quod poſt Co 
fectionem prædicti ordinis ſcilicet, decimo oftaoo die Maii, Anno Regni 
dicti Domini Regis nunc quarto ſupradicto, atud Ii onaſterium præ- 
llictum in Com.tatu Midaleſexiæ praditto, Millielmus 9 copus 
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autuarienſis de. Lambeth in Comitatu.: Surrie, Willielmus Epiſcopus 
ene . St. Afaph in Comitatu Hlacie, Franciſcus Zee. 
lienfis de Parochia Sautti Andreæ Holborn in Cumitatu Middleſexie, 
Tuhannes Epiſcopus Ciceſtrenſis de Ciceſtria in Comitatu Suſſexie, Thos 
mas Epiſcopus Bathonenſis © Wellenſis de Civilate Iells in Comitatu 
Some rſs tie, Thomas . Petriburgenſis de Parochia Samcti Andrea 
Holborne in Comitatu Middleſexis, & Jonathan Epiſcopus Briſtollenſis 
de Civitate Briſtol, inter ſe conſuluerunt & conſpiraverunt, ad dimi- 
nuendam Regiam Authoritatem, Regalem Prærogativam & Poteſta- 
tem, & Regimen ejuſdem Domini Regis nunc ia præmiſis, ac a 
cundem Ordiuem infringendum & eludendum; ac in profecutione & exe- 
cutione conſpirationis prædictæ, iþ/e iidem Willielmus Archicpiſeopus 
Cantuarienſis, Willielmus Epiſcopus ' Aſaphenſis, Franciſcus Epiſcopies 
Elienſis, Johannes Epiſcopus Ciceſtrenſis, Thomas Epiſcopus Bathonenſis 
fs Wellenſis, Thomas Epiſcopus Petriburgenſts, & Jonathan Epiſcopus 
Briſtollenſis dicto decimo oft avo die Maii Anno regni aitt Domini Re- 
gis nunc quarto ſupraditto, vi & armis, &c. apnd Weſimonaſleriurm 


prediftium in Cumitatu Middlefexie prædicto, illicite, malitioſe, ſedi- 


tioſe, & ſcandaloſe quoddam falſum, fictum, pernitioſum, & ſeditio- 
ſum libellum, in ſeriptis de eodem Domino Regs & Regali Deolara- 
tione & Ordine prædictis, prætenſu Petitionis, fabricaverunt, compo- 
ſuerunt & ſeripſerunt, & fabricari componi & ſeribi cauſaverunt, & 
eurd:m falſum, fictum, malitioſum, pernitioſum, & ſeditioſum libellum 
per ipſos pradittum i illielmum Archiepifcopum Cantuarienſem, Milli- 


elmum Ff ſ.ojum Aſaphenſem, Franc ſcum Ep ſcopum Elienſem, Je- 


hannem Lpiſcopum Ciceſtrenſem, Thomam Fpiſcopum- Bathonenſem & 


J elenſem, Thomam Apiſcafum Petriburgenſem, & Jonathanum Epiſe 


copum Hriftollenſem manibus ſuis proprits 'reſpettive ſulſcriptum ate, 
S anno, & loco ultimo menconatis in præſentia dicti Domini Regis nune 
vi & armis, &c. publicaverunt, & pablicari cauſaverunt; in quo 
quidem falſo, filo, malitioſo, pernitioſo & ſeditioſo libello conti- 
netur wnnn mn | 


The humble Petition of William Archbiſhop of Canterbury, and of 
divers of the Suffragan Biſhops of that Provinte, now * preſent 
with him, in Behalf of themſelves and others of their abſent 
Brethren, and of the Clergy of their reſpective Dioceſſes, 


Humbly ſheweth, 


HA the great Averſeneſs they find in themſelves to the di- 


ſtributing and publiſhing in all their Churches, Your Majeſty's 
late Declaration for Liberty of Conſcience, proceedeth neither from 


any want of Duty and Obedience to Your Majeſty ; our Holy Mo- 
ther the Church of England being both in her Principles and in her 


conſtant Practice unqueſtionably Loyal, and having to her great Ho- 
nour, been more than once publickly acknowledged to be fo by Your 
Gracious Majeſty ; nor yet from any want of due Tenderneſs to Diſ- 
ſenters, in relation to whom they are willing to come to ſich a Tem- 
per as ſhall be thought fit when that Matter ſhall be conſidered and 
ſettled in Parliament and Conyocation. But among many other Con- 
fderations, from this eſpecially, becauſe that Declaration is founded 
pon ſuch a diſpenſing Power, as hath been oſten declared illegal in 

5 Parliament, 
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6 The TRY AL of the Seven Biſhops. | 
Parliament, and particularly in the Years 1662, and 1672. and in th 
beginning of Your Majeſty's Reign; and is a Matter of ſo great 
Moment and Conſequence to the whole Nation, both in Church and 
State, that your Petitioners cannot in Prudence, Honour, or Con- 
ſcience, ſo far make themſelyes Parties to it, as the Diſtribution of 
it all over the Nation; and the ſolemn Publication of it once and a- 
gain, eyen in God's Houſe, and in the time of his Divine Service, 
muſt amount to, in common and reaſonable Conſtruction. 


In contemptum dicti Domini Regis nunc, & Legum hujus regni 
Angliz, manifeltum, in malum exemplum omnium aliorum in tali caſu 


 delinquentinm, ac contra pacem dicti Domini Regis nunc, Coronam 


ts Dignitatem ſuas, &c. Unde idem Atornatus dicti Domini Regis 
nunc generalis pro eodem Domino Rege petit adviſamentum Curiæ hic 
in præmiſſis, & debitum legis proceſſum verſus præfatos Willielmum 
Archieprſcopum Cantuarienſem, Willielmum Epiſcopum Aſaphenſem, 
Franci cum Epiſcopum Elienſem, Jobannem = Sha tag Ciceſtrenſem, 
Thomam Epiſcopum Bathonenſem & Wellenſem, Thomam Epiſcopum Pe- 
triburgenſem, & Jonathanum Epiſcopum Briſtollonſem fieri; ad reſpon- 
dendum ditto Domino Regi de & in præmiſſis, &c. 
i 1 T. Powys. 

W. Williams. 


Mr. Attor. Gen. My Lord, we humbly pray, that according o 
the Rules of the Court in ſuch Caſes, my Lord Archbiſhop of Can- 
terbury, and my Lords the Biſhops may plead to the Infor- 


mation. 


Mr. Sol. Gen. My Lords the Biſhops are here in Cuſtody in 


Court, upon the higheſt Commitment that can be in this King- 


dom, to wit, That of the King in Council; and we pray, that 
according to the Courſe of the Court they may plead to the In- 
formation preſently. | 
Ld. Ch. Juſt. What does his Grace and my Lords the Biſhops ſay 
tot?” h 

Mr. Serj. Pemberton. Will your Lordſhip give us leave who are 
of Council for his Grace my Lord of Canterbury, and the reſt of 
my Lords the Biſhops, to ſpeak a Word in this Matter? 

La. Ch. Juſt. Ay, Brother, go on. - | 

Mr. Serj. Pemberton. That which we have to deſire of your Pord- 
ſhip and the Court, is this, We have now heard this Information 
read, and tis plain we could know nothing of this before, the Warrant 
of Commitment being only in general for a Libel; and this being a 


Caſe of the greateſt Conſequence, peradyenture, that ever was in 


Weſtminſter-Hall, (that, I think, I may boldly fay, it is a Caſe of 
the greateſt Conſequence that eyer was'in this Court) and it being 
a Matter of this Nature, that theſe Great and Noble Perſons my 
Lords the Biſhops are here taxed with, that is, for making a Sedi- 
tious Libel contained in ſuch a Petition, as though it was a Libel 
to Petition the King, we do beg this of your Lordſhip, that (it 
being of this great Importance) to the end we may come prepared 
to fay what we have againſt it, We may haye an Imparlance till the 


next Term, „ 
Mr. Finch. 
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The. TRT A L of the Seven Biſbopro 4 
Mx. Finch. Pray, my Cord, favour me with a, Word on the ſame 
Side, for my Lords the Biſhops, Your Lordſhip ſees no- æ how, 
neceſſary the Trouble we gave you before, in making our Ohjections 
againſt the reading of the Information was, and hat the drift and aim 
of the. King's Council, was, in the deſiring the Information to be read 
firſt; ſor now it is read, What is it that they deſire of your Lord- 
ſhips? They, deſire that my Lord Archbiſhop, and my Lords the: Bi- 


- 


ſhops being in Cuſtody, . and brouglit here in Cuſtody, they may be 
now ſo charged with this Information, as to plead preſently: This 
my Lord we oppoſe, and with humble Submiſſion we onght to have 
time to Imparle, 5 a Copy of the Information, that we may conſt: 
der what we have, to,Plead tor itz for however we, come' here - into 


Court, whether legally or not legally, yet ought we in the one and 


in the other Caſe, to have time to conſider of our Defence. And, 


my Lord, till of latter time this Practice which the King's Council 
now calls the Courſe of the Court, Was never uſed, nor was any 
Man required to plead immediately; and, my Lord, if the Praqice 
of the Court has not been anciently fo, as I do believe they will 

ſcarce ſhe wit to be ancienter than a few Years laſt paſt, then, with! 
humble ſubmiſſion, though the Courſe of the Court have been ſo 
for ſome little time paſt, yet it is not in the Power of the Court, as / 
we humbly conceive;; to make a Courſe in Prejudice of all the Pri- 

viledges that the King's Subjects are by the antient Rules of Law in- 
tituled to; they cannot make a new }Law in prejudice of any Right 
or Privilege which the Subject hath, and call it the Courſe of the 


Court: Now that which we deſire ſor my Lords the Biſhops, is the 


Right and Privilege of the Subject, is moſt manifeſt ; for there might 
be many Defences that a Man may have to make an Accuſation o 
this Nature, which it is impoſſible for him to know at the firſt hear- | 
ing of an Information read, and yet which would be neceſſary for 
him to make uſe of, or at leaſt it would be. almoſt impoſſible: ſor 
nim to make uſe of in ſuch a manner as the Law in that Caſe doth 

allow of and require. It may be the Pleas ' which he has to plead 
may be ſuch as that he has not time to put into Form; there may be 
Matters upon the hearing the Information xead, that it would be ne- 
cèſſary for him to, give Anſwer to, iich he knew not of before, and 
therefore may neither have. Materials ready, nor be capable of putting 

them, if he had them ready, into ſuch Form as the Law requiies. 
They tell you on the other ſide, that if a Man be brought into Court 
by Legal Proceſs, he may be charged with any Information whatſo- 
cyer,: that they are not tied to the Fact alledged in the, Commitment, 

but finding the Party under a Legal Impritonment, they can exhibit 
an Inſormation againſt him for any other Offence, Then, my Lord, 

would I fain know, which way any Man alive can be prepared to 
make his Juſt and Legal Defence, for he knows not his Accuſation; 
for though he think it may be for that for which he was Committed, } 
yet it may prove otherwiſe, and then heean be no way provided With 
Materials for, his Defence, but he muſt loſe all Adyantages which 

the Law gives him for his Deſence. My] Lord, if this he the Courſe ;' 


- of latter Times, yet you will not take that to be ſuch a Law, as is 
binding to all future Times; and we 


are ſure the King's Councel can- 


3 not 
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not ſhew, that this was the Apticnt Practice, for that was quite 
otherwiſe. © -- 

LA. Ch. Juft. Mr. Finch, you were not here, 1 ſuppoſe, when this 
| Queſtion came in Debate in this Court lately,” in the Caſe of a very 
great Perſon; 'twas urged very carneſtly and very learnedly by oh 
that ſtands by you; we upon that Debate ask d Sir Samuel Airy, 
what the Courſe of the Court was, and he told us, that the Courſe of 
the Court (of his own Knowledge for all the Time that he had fate 
as Clerk of the Crown in this Court) was, that when any one was 
brought in Cuſtody, or upon a Recognizance, ey. were to plead 
preſently, 


Mr. Finch. Sir Samuel Aftry has not been here ſo very long, as to 


make the Practice of his Time the Courſe of the Court. 
L. Ch. Juft. But J will tell you what he faid further, if you will 


bear me; he ſaid, he had enquired of Mr. ee whom we all 


know to have been an old Clerk in the Crown-Office, and he told 
him, that that had been the Practice all his Time. : 

Mr. Serj. Pemb. My Lord, I hope the Courſe of the Courts of 
Weftminſter-Hall ſhall not depend upon the Certificate of ſuch a one 
as Mr. Waterhouſe, who is a Man (we all know) ſuperannuated, and 
very defective in his Memory. 

Mr. Juff. Powel. Certainly what they deſire for the Defendant is 
very reaſonable, for I take the Point to be only this ; whether a 
_ may be compell'd, being in Cuſtody, to plead to an Information 

reſently. 

Mr. Juſt. Alibone. Pray Brother Powell ſpare me a Word in this 
Matter; Mr. Finch, I ſuppoſe you labour that, the Court will not 
deny you, that you may have Time to plead according to the Courſe 
of the Court: We are not making new Courſes for particular Facts, 
that by my Conſent we will never do; but if you fay ſuch a Thing 
is not the Courſe of the Court, and the King's Councel affirm it is, 
how ſhall this he determin d? And from whom can we take our In- 
formation to determine what is the Courſe? J am ſure there is none 
of us that are here now, can pretend to tell what the Antient Courſe 
was, for my Part TI declare it, I cannot; and I know no Reaſon there 
ſhould be any Novelty introduc'd into the Court upon any Ground or 

Reaſon whatſoever, nor will I conſent to any while I fit here. There- 
fore I deſire to know what is the Antient Courſe, and how we ſhall 
come to the Knowledge of that Courſe, if not by-the Certificate of 
thoſe who have been Antient Officers of the Court ? 


Ld. Ch. Just. Nay, that is certain, the Court will bring in nothing 


new in any ſuch Caſe as this. 


Mr. Juff. Allibone. If that hath not been the Antient Courſe with- 


out Exception, I am againſt it; I know no Reaſon my Lords the 
Biſhops ſhould have any Thing new put upon them; on the other 
Side, they muſt not expect to have the Ancient Courſe of the Court 
declin d in their Caſe. 

Mr. Pol.exfen. Pray, my Lord, hear me a little in this Matter; : 
tis not my Deſire that any Law ſhould be alter d for any particular 
Caſe, and the Courſe of the Court I know is the Law of the Court; 
but 1 humbly crave Leave t to ſay, That 1 take the Antient Courſe of 
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the. Court to be quite otherwiſe, than what the King's Councel would 
haye it ; there may be particular Things done now and then, perhaps 
in . particular Caſes, and upon particular Occaſions, which will not 
make what is ſo done to be the Courſe of the Court, nor be a bind- 
ing Rule to you. Now as to this Matter, of Time or no Time, to 
plead to an Information, I remember the Time very well, when I and 
dme others that ſtood at the Bar, and wondred when we ſaw this 
Practice coming in, and thought it a very hard and miſchievous Thing, 
for (in Truth) the ſeveral Plots that have been, and the Heats of 
Men about thoſe Things, have brought in this Courſe; for certain 1 
am, and I dare affirm there never was any ſuch Courſe here before, 
neither upon Warrant from the Chief Juſtice, nor upon Recognizance, 
or any other Proceſs, was a Man compell'd to plead inſtantly, with- 
cout having a Capias in the regular Form after a Contempt for not 
appearing upon Summons : Truly, my Lord, we had ne Intereſt in 
the Matter one Way or other, to make us ſcruple it any otherwiſe 
than as we were concern'd, that the Law and Juſtice of the Nation 
ſhould have its true and antient Current. And this I can aſſure your 
Lordſhips, that here was both my Lord Chief Juſtice Saunders, and 
Mr. Serjcant Holt, and Myſelf, who take Notice when this was firft 
offer'd at, to make a Man plead immediately without giving him 
Time to conſider what he ſhould plead, could not but ſay among 
ourſelyes, that it was an unreaſonable Thing ; and we were inclin'd 
to ſpeak to the Court to inform them of the Conſequence of it, which 
needs muſt be very miſchievous. Sir Samuel Airy, we know, came 
to be Clerk of the Crown in my Ld. &reggss Time; we know tis 
uſual and cuſtomary for the Court to ask what is the Courſe of the 
Court in doubtful Caſes, and to receive the Information from the Of- 
ficers of the Court, on both Sides, If it be on the Plea-Side from 
Mr. Afton, if on the Crown-Side, from Sir Samuel Aftry, concerning 
Things of PraQtice, but I did never think that what they reported 
was final and concluſive to the Court : But to make this Matter clear, 
I humbly pray, that you would pleaſe to give Order for the Search 
of old Precedents, how the old Practice really hath been; every 
Thing that has been done in hot Times, is not to be made a Stand- 
ing-Rule : If there do any ſuch Thing appear to have been done and 
practis d antiently, truly, my Lord, I will ſubmit, and ſay I am un- 
der a mighty Miſtake ; but if this which is now urged for the Courſe 
of the Court, is nothing but what the Zeal of the Times, and Heat 
of Perſecutions hath introduced; ſurely that is not fit to be a con- 
ſtant Rule for the Court to go by; for every one knows, that the 
Leal of one Time may bring in that by Surprize upon one Man, 
which when Things are cool, or at another Time will appear to be 
plain Injuſtice. We have indeed ſeen ſtrange Things of this Kind 
done before, but I hope to God they are now at an Fnd, and we 
ſhall never ſee any ſuch Thing done hereafter ; and as for this par- 
ticular Point, I think it is a wonderful Thing in the Conſequence of 
it, if the Law ſhould be as they would have it: Here is a long In- 
formation juſt read over to a Man (but whether long or ſhort, as to 
the main Point, tis the ſame) and you ſay the Courſe of the Court 
is, he muſt plead to it immediately; ſurely Matters of Crime that 
require Puniſhment to be inflicted on Men, are of as much Conſe- 
— | quence 
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quence and Concern. as any Civil Matter whatſoever, and Men axe. ta 
have their Rights in thoſe Matters preſcry'd, as well as in other Mat- 
ters, which is all I preſs ; for, ſuppoſe a Man has a ſpecial Matter to 
plead, as particularly, ſuppoſe it be the King's Pardon, I cannot giye 
this in Evidence upon a Trial aſter Not guilty pleaded, then I ought 
to plead it; but what if J have it not ready, tis not telling the: Court 
of it, without ſhewing of it, that will do; and it wy 7 e a Man 
that is taken up, and brought hither, in Cuſtody, cannot have it ready 


to ſhew ; but yet then by this Rule a Man ſhall loſe the Benefit of 


- his Plea, by being compell'd to anſwer immediately: But they fay, 
the Court will do right, I ſappoſe they will; and my Lords the 
Biſhops in this Caſe I believe do not diſtruſt, but that the Court will, 
do right: but I never thought the Law 8 to that Pals, 
that ſuch Things as theſe were leſt wholly in the Diſeretion of the 
Court; certainly Imparlances, Time to plead, and juſt Preparations 
for a Man's Defence, are Things that the Law has, ſettled, and not 
leſt in the Diſcretion of the Court; and truly to me it ſcems all one. 
utterly to take away a Man's Defence, as to hinder him of the Means 
to prepare for it. My Lord, here is an Information before you 
againſt theſe Noble Lords, it is a Matter of great Moment, and tho 
J hope in God, there is no great Cauſe for it, yet however ſince ſuch 
Perſons are concern'd, and 'tis a Matter of ſuch great Weight, I hope 
you will give us ſuch an Imparlance, as if we had this Day appear'd 
- 85 the ordinary Proceſs, which is an Imparlance until the next 

erm. | 

Lad. Ch. Juft. There is a Difference between this and that other 
Caſe, if my Lords the Biſhops had appear'd upon the Summons, they 
would have had an Imparlance of Courſe; but when they are brought 
up hither in Cuſtody, that mightily alters the Caſe, but that we may 
not be too haſty in a Thing of this Nature, let the Clerk of the 
Court be conſulted with, that we may know what the true Courle 
is 


min'd a little about it. | | | 
Mr. Juſt. Allibene. Mr. Pollexſen, I believe the Court is unani- 
mous in their Reſolutions. of making nothing new in this Caſe; but 
pray give me Leave to tell you, this is not the firſt Time that this 
Queſtion has come to be agitated in this Court ſince I came hither, 
Now from whence can the Court take their Meaſures to be rightly, 
inform'd what the Practice of the Court is, but from the Information 
of the Officers of the Court, who by their conſtant Employment, are 
moſt capable of knowing what the Courſe is. Now if you come to 
offer any Thing that may be Matter of Doubt to the Court, concern- 
ing the Practice of the Court, you having known that this Thing was 
controyerted before (for fo it has been) ſhould have provided your- 
ſelf with ſomething that muſt be a reaſonable Motive for us to 
doubt; for this has not been only once, but often mov'd; and our. 
Officers have been conſulted with . concerning this Queſtion, which 
took its Riſe from ſuch OhbjeQions, as you have made now: Now for 
you to tell us, That you deſire that we would look into Precedents, 
is, methinks, pretty odd; if you had brought us any Precedents, it 
had been Something: And withal I muſt tell you, that you muſt. 
l 
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not reckon the Favour. of the Court in-any particular Caſe, to be the 


ſtanding Rules for the Practice and Courſe of the Court; but inſtead 
of bringing Precedents, you only offer your own Thoughts, and thoſe 
would create no Doubt in us, but what has been before fatisfy'd upon 
Examination of the Officers of the Couſrtrt. 
Mr. Pollexfen. Pray Sir, will you give me Leave to anſwer you one 
Word? ' | © BD r | 2 $ 3] | 

Mr. Juft. Powell; Truly I have not obſery'd that ever this Point 
was ſtarted ſo, as to beget a Queſtion: ſince I came hither, but only 
in the Caſes of the Q Warrants'sz and truly in that Cafe I thought 
it hard they ſhould be deny'd Time to plead, eſpecially: the Conſe- 
quenee: being ſo fatal. „„ goal OT TIEN 

La. Ch. Juff. Yes, yes, Brother, ie has been ſeveral Times. : 

Mr. Juft Powell. Truly, my Lord, I have not :obſcry'd it, nor 
do I remember it, 7VCCVVCCCC yr $ | 

Sir Robert Sawyer, My Lord, I have always taken the Diſtinction, 
as to thefe Matters, to be this ---= . D 451 ven 

Mr. Juft. Powell. But, my Lord, if the antient Courſe of the 
Court hath been to grant an Imparlance, and a Copy of the Infor- 
mation before they plead, I ſee no Reaſon why my Lords the Biſhops 
ſhould not have the Benefit of that antient Courſe; for if a Man that 
is ſued at Law for a Two-penny Treſpaſs, ſhall have that Advantage 
as to receive a Declaration, and have Time to plead what he can to 
it, why ſhould not my Lords the Biſhops in a Matter of fo great 
Weight, have the ſame Advantage too? But indeed, if the Courſe of 
the Court had been anciently otherwiſe, I: can ſay nothing to it; for 
the Courſe of the Court is certainly the Law of the Court. 

Mr. Juft. Allibone. Brother Powel/, you ſay. well, if they did 
produce any one Precedent to give us Occaſion to doubt in tlie 
Matter. | | ; | 
5 Sir Robert Sawyer. Pray, good my Lord, will you give me 

cave —.— 160 . 

Mr. Att. Gen. Why, Sir Robert Sauger, will you never have 
done? e | * 

Mr. Sol. Gen. No, they are all ſo zealous, and eager in this Caſe, 
that they won't permit either the Court, or any-body elſe to ſpeak 
a Word but themſelyes. | 152 | 

Mr. Serj. Pemberton. Good Mr. Sollicitor, give us Leave to, an- 
{wer the Objection that the Court hath made to us; we would ſatisfy 
your Lordſhip where the Diſtinction really lyeth, where there has 
been an Opportunity 'for the Party to come in, as by Summons or 
Subpena, or the like, and he has ſlipp'd that Opportunity, and ſo 
the King is delay d, in that Caſe they always uſed to put the Party 
upon pleading preſently, when he was taken up upon a Ca- 
Pias, and brought in Cuſtody ; but when there was never any Fu- 
4&na taken out (as the Caſe is here) fo that the Party never had an 
Opportunity to come in and render himſelf, and appear to anſwer 
it according to the due Courſe: of Law, an Imparlance was neyer 
yet deny'd, nor Time to plead; and that is the Caſe here. 

Sir Rohe, Secager. My Lord, Mr. Serjeant has given you the 
truc Diitinction, where Proceſs has gone out to ſummon any one 
Perſon to appear to an Information, and he hath fail'd to appear ac- 

TIT: M | cording 
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cording to the Summons, and the Proſecutor for the King takes out a 
Capias, if he be brought in upon that Capias, the Ancient Courſe has 
been ſo as they fay : But for that other matter, where a Man comes 
in upon a Commitment at- the firſt Inſtance, and an Information is 
put in juſt as this is, the ſame Morning and not before; if they can 
ſhew any one Precedent of this kind Fifteen years ago, I would be 
contented to yield that they are in the right, but I am ſure they are 
not able to do it: In Sir Matthew Hales's time when this was moved, 
it was refuſed ; and he was clear of another Opinion. | 
Mr. Actor. Gen. I hope now my Lord we ſhall be heard a little 
for the King, and I cannot forbear obſerving in the firſt Place ſome- 
what that theſe Gentlemen have offered at, who are now inveighing 
againſt the heat of the Times, when a great part of that heat, we 
know who were the Inflamers of; but what is all this to the purpoſe ? 
The Queſtion is barely this, Whether when a Man is brought in 
Cuſtody into this Court, and Charged with an - Information, he ſhall 
not by the Courſe of the Court be compelled to Plead preſently. 

Sir Robert Sawyer. To Indictments for Treaſon and Felony, he ſhall 

be Compelled to Plead preſently, but not to an Information for Miſ- 
demeanors. | | 
Mr. Juſt. Powe/, It ſcems to me very hard he ſhould. 

Mr. Attor. Gen. Sir there are many things that ſeem hard in Law, 
but yet when all is done, the Judges cannot alter the Law; tis a hard 
Caſe that a Man that is try'd for his Life for Treaſon or Felony can- 
not have a Copy of his Indictment, cannot have Council, cannot have 
his Witneſſes ſworn, but this has been long practiſed, and the uſage 

is grown to a Law, and from time to time it hath been fo taken A 
Law, it cannot be altered without a new Law made, as it hath been 
heretofore, ſo it muſt be now, till a greater Authority alter it; and fo, 
as to the Caſe here at preſent, if it were a new Caſe, and it was the 
firſt Inſtance, I muſt Confeſs I think I ſhould not preſs it, but if this 
be the conſtant Practice of the Court, and if theſe Gentlemen that 
now oppole it, ſome of them Miniſterially, fome of them Judicially, 
have themſelves Eftabliſhed this Practice, they have no reaſon to won- 
der, that we follow them in it, we do not blame them for what they 

do now; for Men when they are of Council may be permitted to 6, 


argue for their Client contrary to their former Opinions, but if theſe Wa 
things by their procurement have done thus before, ſurely without _ 
Offence we may pray the like may be done now. Tis our duty on ws 


behalf of the King to deſire that he may have Right done him, as 
well as they on the behalf of my Lords the Biſhops, and for the uſage 
to cite Precedents were endleſs, eſpecially of late times, and theſe 
Gentlemen know them all very well, for they were ſome of them 
Parties to them themſelves, and we can do no more, nor need, than 
to put them in mind of their own doings, whether it was ſo before 
their time or not, it concerns them to make out and retract their own 
Errors; but in our obſervation, if ever this was preſſed or inſiſted up- 
on on the King's behalf, this Courſe has always been purſued. 
Sir Rebert Sawyer. For a Precedent my Lord there is the Caſe of 
my Lord Hollis, where there was given time after time. 
Mr. Sol. Gen. That was only time to argue the Plea to the Juriſdic- 
tion of the Court. YH | AH 
Mr. Juſt, 1 
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' Mr. Juſt, Powe/l. Mr. Sol. have you ever known it conteſted, and 
upon Debate ſo Ruled, in an Information for a Miſdemeanour, as this 
Caſe is? 1123 
. Mr. Sol. Gen. If you pleaſe to ask Sir Samuel Aſtry; he will inform 
you how the Courſe has been. | 

La. Ch. Juſt. Nhat ſay you, Sir Samuel Aſtry? ; 

Sir Sam. Aſtry. My Lord, when I came into this Place, there was an 
ancient Gentleman that had been long a Clerk in the Office. 

- Ld. Ch. Juſt. How many Tears is it ſince you came into this Of- 

e? | 88 BE 

Sir Sam. Aſtry. About a dozen Tears, I think, my Lord; and he 
at in this Place where Mr. Harcourt does now, he was always ac- 
counted a Loyal, Honeſt, and Intelligent Man, that is Mr. Waterhouſe, 
who is now alive; and when I came into my Office, I took my Inſtruc- 
tions in a great meaſure ſrom him, and asked him, what the Courſe of 
the Court was, in ſuch Caſes which I mole did not underſtand; for 
though I had been an Attorney twenty Tears, yet it was on the other 
Side, the Civil Side; and though I knew ſome Things of my own Knows- 
ledge, yet I did not ſo well know the whole Praftice of the Court, and 
particularly I asked him, what was the Courſe of the Court in this Caſe 
that is now in Queſtion, and he told me, that in all his Time and Ex- 
perience, if a Man appears upon a Recognizanee, or. was a Perſon in 
Cuſtody,, or appeared in propria perſona, as a Perſon privileged, he 
ought to Plead at the firſt Inſtance, and according to that Practice, when 
Sir Robert Sawyer was Attorney-General it was the conſtant Pratlice, 
and I am ſure he knows it is no new Thing. I 

Sir Rob. Sawyer. But upon what Si charior, Sir Samuel Aſtry, 
were they Informations upon Miſdemeanors ? | 

Sir Sam. Aſtry. Tes, ſeveral. 

Sir Rob. Sawyer. But was there not Proceſs taken out firſt to call 
the Party in? | | 

Sir Sam. Aſtry. Tes, where Proceſs was never taken out: 

Mr. Att. Gen. For how long Time is this that you ſpeak of your wn 
Knowledge, Sir Samuel. 

Sir Sam. Aſtry. About a dozen Tears. 

Mr. Serj. Pemb. It was never done till very lately, but after the Party 
was in Contempt for not appearing. 

Mr. Sol. Gen. I would ask you, Sir Samuel Aſtry, one Qreftion : 
Fas the uſual Proceſs of Subpæna firſt taken out? For My. Serjeant 
—_ 1%; ſays it was, Do you find any Warrant for ſuch a Difference 
as that | | 

Mr. Serj. Pemb. Do you find any ſuch Caſe as this is ? 

Mr. Sol. Gen. Nay, pray Mr. Serjeant, give us your Favour, and 
let us ask our Riteſtions according to your own Doctrine. How do 
2 _ the Prattice to have been as to that Diſtinflion they have 
made | 

Sir Sam. Aſtry. Sir, I would be very loath to enlarge the Precedents 

= of the Crown Office further than the Truth is; I tell you whence I took 
Y my Inſtructions, from Mr. Waterhouſe, who was an Antient Clerk in 
= The Office, he has been in that Office Sixty Tears, and the Inſtructiors I 
tool from him, were, that this was the Practice all his Time, and it 

has 
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has been aſſerted all my Time; it has been often canteſted, I — 


Mr. Pollexfen has always oppoſed it, and moved againſt it; but it has 
been always ruled againſt him : J know it was againſt 2 Judgment, 


but the Court always over-ruled it. 


Sir Robert Sawyer. $7 Samuel Aſtry, can you give any ene Prece= 


dent before you came mtu this Office 9 
Sir Sam. Aſtry. Sir, I can go na farther than this. that T have told 


you, what Information I received from him. 


Sir Ros Sa e What is all this but a Certificate from Mr. Water- | 


houſe ? 

Ld. Ch. Juſt. We can le i formed. no atberways than by C crtifeate 
fr om the old Clerks of the Office. 
Mr. Serj. Pemb. Alas ! he is a Child, and not fit to do any Thing. 


Mr. Pollexf. Ve all knew Dr. Waterhouſe very well, he is a very 
weak Man, and always was ſo, and and there is -20 depending upon any 


Thing that he ſays. 
King. 


Solicitor ſaid to bim, My Lord, you had_better look another 


The Biſbop of 888 r with Rob. Sawyer, Mr. 
3 way, and look to wards the Court t, for there your * lies. 


Ld. Ch. Juſt. Well, Mr. Solicitor, What you ſay? 


Afr. Sol. Gen. My Lord, it appears plainly; that the King is in 


poſſeſſion of this Privilege, and has been ſo for theſe dozen. Years, for 


fo long the Juſtice of the Kingdom towards all the Subjects, hath run 


in all the Inſtances of it in this Channel; and though it has been 
conteſted as often as Mr. Pollexſen has been of Counſel for the De- 


fendant, in ſuch Caſes, it has always been ruled againſt him; he in- 


deed has made his continual Claim, Sir Samuel Altry ſays, he has 
raiſed the Duſt, and made a Hue and Cry, but it has always gone 


againſt him. And I wonld ask the reſt of you Gentlemen that are 


of Council for my Lords the Biſhops, for tome, or one of you I am 
ſure, has been concerned in every Information that has been exhibi- 


ted in this Court for this nine or ten Years laſt paſt, I would ask you, 


whether in any Information that you haye been concerned in, if the 
Party being brought in by Proceſs, inſiſted to have Time and an 
Imparlance, it was ever granted him. I know you will not ſay, it 
ever was; why then ſhould there be more done in this Caſe, than has 
been done in all other Cates this Ten Years? Tis not ſufficient to 
make Declarations againſt the unreaſonableneſs of the Practice, for 
it is but what you have done yourſelves, and inſiſted upon for Law ; 
and all thoſe Men that upon Informations have been compelled to 
plead, have had Injury done them; or elſe theſe Lords will have no 
Injury by the Court's taking the ſame Courſe. It is true, 'my Lords, 


the Biſhops are Peers, and here are Seven of them, and Seven Lords 
go a great way; they make a Committee, I think, in the Houle of 


Pecrs, and a mighty Matter is made of it, that this is the Caſe of ſo 


many Lords: But you W will alter the Courſe of the Court, becauſe . 


Seren of my Lords the Bihops are concerned in it, and they make a 


nughty 


Mr. Sol, Gen. Pray, my Lord, wil you hear us a litile Jt the | 
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mighty ſtir about the Reaſonableneſs of the thing? How can it be 
believed that the Law will not give a Man time to make his Defence? 
They agree themſelyes, that if it were in the Caſe of Life and Death, 
they muſt plead preſently ; and doth not the ſame Reaſon hold? and 
may not an Argument be drawn @ fortiori, in the Caſe of a Miſde- 


' meanor ? If I am not to have time when I plead for my: Life, there 


is leſs Reaſon I ſhould have time to anſwer a Treſpaſs: But, my 
Lord, tis not Reaſon that weighs in the Caſe, tis the Courſe of the 
Court, which is the Law of the Court that we are contending for; and 
what is there in the Caſe that ſhould require ſo much time for my 
Lords the Biſhops to plead to it ? It is charged in the Information, 
that theſe Noble Prelates did make a Libel which was produced by 
them, and publiſhed in the King's Preſence, they can caſily tell whe- 
ther they have done this, or not done it : what can they plead, but 
the general Iſſue ? They talk of ſpecial Matter to be pleaded, but 


can they ſhew any more that they can ſay, than what any poor ordi- 


nary Countryman, if he were here to plead to an Information, could 
fay ? that is, whether he was Guilty, or not Guilty. Theſe Lords 
can tell whether it be true, that they did publiſh the Paper laid in the 
Information, and then your Lordſhip will tell them what will be the 
Conſequences of that Publication in Point of Law. We fay all this 


was done at Weſtminſter, there the Scene is laid, and it is not an In- 


formation for an old {tale Thing done a great while ago,” but a Thing 
that was done. Yeſterday, and a thing notorious enough, their con- 
tiſting with the King about his Declaration of Indulgence. And as 


to what Mr. Tinch has ſaid, That this is a Novel Invention, and a 


Trick to rob a Man of his juſt Defence; ſure he forgets who it is that 
taught us the Trick, if it be a Trick, we have learnt it from thoſe 
that trick'd before us, and what is it that theſe Lords do deſire ? 
they would have an Imparlance till Michae/mas Term: Does or can 
your Lordſhip think they ask that which is reaſonable ? to have ſix 
Months time to plead not Guilty to an Information for a Libel; and 
when ſo many Men have been deny'd it formerly upon the inſtiga- 
tion of thoſe very Gentlemen, that now preſs ſo very hard to hav- ic 
granted; ſure they muſt expect to be denyed it too; and a!! us while 
theſe Lords lie undet this accuſation, which is not ſo trivial a Matter 
as ſome would make it; I believe my Lords the Biſhops have a de- 
lire to be cleared, I ſuppoſe it is only their Council that deſire to de- 
lay it; upon what ground I know not, I believe they themſelves 
would be glad to remove the-imputation, which would be beſt done 


by a Tryal, and the ſooner the better: If they have a mind to juſtify 


themſelves, this is the readieſt Courſe for it, and they may do it pre- 
ſently, by peading Not Guilty; My Lord, I know I am in a great 
Auditory, and abundance of your Lordſhip's time has been taken up 
already, I preſs it therefore for the ſake of the King, and for the ſake 
of my Lords the Biſhops, we ſhall elſe have all hang in ſuſperce, and 
hang in the Air for fix Months longer, therefore let the matter be put 
upon a fair Iſſue, ſo as it may come to a ſpeedy Determination; I am 
ſure if theſe Lords be innocent to Day, they will be innocent Fo- 
morrow, and if it were my own Caſe, I would deſire to haye it try'd 
4 Fur as I could, and therefore I pray they may plead imme- 
iately, | 
NV. N Mr. ]. Powel. 
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Mons. 


ſently. 


Mr. J. Powel. Mr. Sol. What do you ſay to the Difference that was 
taken between a Perſon that was brought in Cuſtody at the firſt inſtance 
where there is no Contempt to the Proceſs of the Court, and one that 
comes in here by Capias, upon default of appearing at the Sum- 


Mr. Finch. My Lord, If I apprehend them aright, they give us 
more than we did ast, for Mr. Solicitor has laid it down as a Rule, 
that if a Man is taken upon a Capias in a Mean Proceſs, he ſball have 
no Imparlance. „ 2 

Mr. Sol. Gen. No, you are greatly miftaken, Sir, and I pray . dom t 
lay down Rules for me. 


Mr. Finch. If 1 am Sir, I beg your Pardon, but this T am ſure of, 4 


a Venire Fac. goes out, which is in the nature of a Subpœna, and the 
Party appear to it, that being the firſt time he could come into Court, you 
cannot force him to plead to an Information, but he has an Imparlance 
of Conrſe. fs e | 

Mr. J. Powel. Methinks. it ſeems very reaſonable, that this forcing 


a Man to plead preſently ſhould be only a Puniſbment for a Contempt of 


the Court, and were my Lords the Biſhops in contempt to the Court 


when they came here to Day? Certainly they were not, for no Man is 
in _— but he that being ſerved with Proceſs, diſobeys that Pro- 
if my Kords the Biſbops had been ſerved with a Subpœna and 


ceſs, an | 

20 not appeared, then there would have gone out a Capias to bring them 

in, and ſo they would have come in upon a Contempt, and then they 

wonld have come within the Rule. Fee „ 
Mr. Sol. Gen. If you have @ mind to it, you make ask Sir Samuel 

Aſtry again. | | | 

Mr. Att. Gen. If they come in upon Bail they ought to plead pre- 


Mr. J. Allybone. Mr. Finch Tl tell you what ſlicks with me, truly 


you could not but be aware that this would be required of you; for this 


very Thing was in debate Ia$t Term, and you know what Rules the 
Officer ſaid was the Courſe of the Court, why did you not therefore come 


prepared with ſome Preſidents, to ſhew us what the Courſe of the Court 


is H ? 
Mr. Att. Gen. Truly, my Lord, at this rate, we ſball keep your 
Lordſbip here all this Afternoon, if theſe Gentlemen will not be [atrsfy'd 


with the Rule of the Court, and for an Anſwrr to what Mr. Juſtice 


Powel ſays, if any Riot be committed in the Country, and the Parties 
are bound by Recognigance to appear here, that is no Proceſs of this 


Court, and ſo conſequently there can be no Contempt, and yet they muſt 


plead preſently. 
Mr. J. Powel. There is a particular Reaſon for that, becauſe they 


are bound by Recognizance, Sir Samuel Aſtry and others ſay, that if 


they come in by Recogni Sauce they muſt plead preſently. 

Mr. Sol. Gen. But for the Thing it ſelf, (that the People that hear 
us, may not magine that this Court puts a Hardſhip upon my Lords the 
Biſhops, more than is done in other Caſes) it is bes? to keep the ſame 
Rule as is in all other Caſes ; for when all is done, when Cuties goes 


with an equal Current, without any regard to one Perſon or other, then 
every Body is ſafe, and all Perſons concerned di their Duty; ſo in this 
Caſe, here be no Preſidents produced, wherein it has been otherwiſe, 

| then 
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then can no oh: complain but that Things go in this Caſe, as they 
40 in all other Caſes ; perhaps ſuch a Caſe, as tothe Fat? of it, never 
happened before, but for the Law of it, that is 2 and the [ame as 
in all other Caſes; for that there may be an Information againſt ny 
Lords the Biſhops, as well as other People, if they make Libels, ſure it 
is no doubt at all; and if an Information lies againſt them for it, they 
are under the ſame Rules as others are : But theſe Gentlemen talk of 
being ſurprized, and that this is the firſt time they have heard of this 
Information ; but have wwe told any News in this Information? Mas 
not all that is contained in it, notoriouſly enough known before? Was 
not the King's firſt Declaration very well known 9 Was not his ſecond 
Declaration very well known ® Was not his Order of Councel for the 
| Reading of the Declaration very well known ? Is not your own Fett 
tion a Thing very well known to yourſelves and all the World ? Then 


theſe being the particular Facts, of which this Information is made up, 


and we only ſay you did do this Fact, and we act you, did you do it, or did 
you not 9 Can there be any great ſurprize in this? My Lord, I cannot 
fee any Thing that alters this from the common Caſe, but only their be- 


ing Peers, and ſiuce this Queſtion has been heretofore under Conteſt, 


theſe Gentlemen have had time enough to have prepared Precedents, to 
differ this from the common Rule, if they conld ; but ſince they cannot, 
we deſire they may have the ſame Rule, that is in all other Caſes, and 
- then to be ſure, all will go right. | 
L. Ch. Tuff. Sir Samuel Aſtry, pray will you tell us, whether 
ever the Court uſed to grant an Imparlance where a Perſon comes in 
in Cuſtody ; or did you ever know, when a Perſon comes in upon a 
Commitment, time was given him to plead ? 
Mr. Serj. Pemberton. Haye you eyer known it diſputed, and de- 
nied ? | | 
Sir Sam. Aſtry. My Lord, I have known that tis in the Diſereti- 
on of the Court to grant what time they pleaſe. 
I. Ch. Jui. Is it the Courſe of the Court to give an Imparlance ? 
Sir Sam. Aſt. No, tis the Favour of the Court, and if the De- 
fendants have at any time ſhewed a reaſonable Cauſe, that they have 
ſpecial Matter to plead, or any other Cauſe allowed by the Court, 
the Court has ſometimes indulged them ſo far, as to give them time. 
Lad. Ch. Fuſt. But how is the ordinary Courſe Sir damue l Afry ? 
Mr. Ju. Allybone. Ay, for as I faid before, Things done in parti- 
cular Caſes in fayour, are not Precedents. : 
Sir Sam. Aſtry. J have told your Lordſhip the Courſe is this, that 
any Perſon that appears upon a Recognizance, or is taken up by your 
Lordſhips Warrant, or by a Warrant from a Juſtice of Peace, or 
any other Way in Cyſtody, or any Officer of the Court, that is a 
privileged Perſon, and that muſt appear in propria perſona, muſt 
plead pretently ; if the Court upon particular Reaſons do not give 
him time; and this I received Information of, as the Practice of the 
Court, irom Mr. Waterhouſe, who had becn a Clerk in the Office 
ſixty Years. | | 
Nr. Sol. Gen. He faid ſo before, but theſe Gentlemen will never 
be contented, unleſs they have a new Law made for them. 
Mr. Pollexfen. My Lord, I would not unneceſſarily trouble your 
Lordſhip; but truly, this is a Caſe of great Concern, And firſt of 


all, 


( 
| 
| 
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all, IT think we ſhall all agree, that what has been uſed for ten or 
twenty Years paſt will not make the Courſe of the Court, and next 
I perceive they do not bring any one Inftance for any Proceeding of 
this Sort above ten or twelve Years old, but then (ſay they) on the 
other ſide, Why do not you bring Preſidents, that it has gone other- 
wiſe heretofore? My Lord, that cannot be done, for it is a Nega- 
tive on our Side, that.this which they deſire is not the Courſe of the 
Court; but then (as it is impoſſible) to prove a Negative, ſo the 
Proofs ſhould come on the other ſide, that this has been done: they 
ought to ſhew it, if there has been any ſuch Thing as a ſtanding 
Rule, or elſe, it ſhall be preſumed an Innoyation, as being contrary 
to all my Reaſon : But, my Lord, becauſe they put it upon us, there 
is this Proof on our Side, as much as a Negative can afford: In thoſe 
Proceedings, that were in the great Caſe of the Habeas Corpus, 


there was an Information againſt Elliot and others, they had time 
given them to Plead over and over, ſo that there is one Precedent: 


And as many as theſe Caſes in former Times as can be found, will 
ſhew that this was always the Court ; but pray, ſay they, produce 


us one Inſtance, that eyer there was a Man that came in upon a Re- 


cognizance, that had time to plead ; truly, my Lord, I cannot juſt 
now tell whether any ſuch Inſtance can be produced, but I verily 
believe there may be a great many, but I turn it upon them, and 
that with great Reaſon, with ſubmiſſion to your Lordſhip : Shew 
me any Man, if you can, above a dozen Years ago, that had not time 
allowed him to plead : Ay but, ſay they, Mr. J/aterhouſe, an an- 
cient Clerk of the Crown-Office, that has been there theſe ſixty 
Years, hath certified that this hath been the Practice of all his time. 
My Lord, we that have been Converſant in the Buſineſs of this 
Court, did all yery know Mr. Waterhouſe when he was here, and fat 
in Court in the Place of Sir Samuel Astry. 

Sir 8. Aftry. No, Sir, It was in Mr. Harcourt's Place. 

Mr. Pollexfen. Well, he executed a Place here, and 'tis no Matter 
whether he were Maſter of the Office or no; but TI think we all knew 
very well, he was a Man as lame in his Buſineſs as could be, for 
there are ſome Men that will never do Buſineſs well, let them be 


neyer ſo long at it; and he was as weak in the Practice of the 


Court, and every Thing elſe, as tis poſſible for one that has been 
bred in an Office, can be; and at this Time he is grown ſo decrepit 
and ſuperannuated, that you may as well depend upon the Certificate 
of an old Woman, as any Thing that he ſhall ſay in ſuch a Matter 
as this; he is now almoſt fourſcore Years of Age, and has loſt that 
little Memory and Underſtanding he had, but if his Certificate muſt 


be depended upon, becauſe of his ſtanding in the Office; pray, my 


Lord, let him come hither, and do you ask him what he has to ſay 
in this Matter, 

Mr. Sol. Gen. Aye, that is very well indeed. 

Mr. Pollexfen. Good, Mr. Solicitor, ſpare us, certainly there needs 
not ſuch great haſte in this Matter, we are upon a Buſineſs of very 
great Weight and Concernment, tor you are now making a Law for 
the whole Kingdom in point of Practice, in Caſes of this Nature. 
We do ſay, indeed, that by the Reaſon of the Heat and Zeal of 
theſe laſt ten Years, ſuch a Ulage has been introduced, but Sir Sa- 

muel 
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mel Aftry tells you, it was oppoſed, and I hope that neither I, nor | 
the Thing will be the worſe thought, of, becauſe I oppoſed what 1 = 
thought an unreaſonable and new Invention: My Lord, I know in | 
the Caſe of the City of Loudon, we had time to plead a whole Va- 
cation after an Imparlance, and were not at all hurried on, as the 
King's Counſel would do in this Caſe : My Lord, if they can pro- 
duce any ancient Preſident for it, I will fay no more, but there is no 
Caſe in Print in any of our Books that ever I read or can remember, 
that countenances ſuch an Opinion; a Man by this means may looſe 
his juſt Defence, and he has no Remedy, nor will it ever be in his 
Power ta retrieve it, for he may be brought on a ſudden into Court 
upon a Warrant, and when he is here he ſhall be charged with an In- 
formation, and preſently he muſt plead Not Gui, becauſe he has 
not time to prepare a Plea of any other Nature, let him have never 
ſo much other ſpecial Matter, or occaſion 95 it; if you pleaſe to let N 
this Matter be examined what the Prefidents\ are, and what Age thoſe | 
Precedents are, then perhaps your Lordſhip will get ſome Satisfac- | 
tion; but otherwiſe, if the bare Certificate of the Maſter of the Of- 
fice is to be a Guide to the Court, what is Law, and what is not, 
we ſhall be in a very uncertain Condition, eſpecially when the Mat- 
ter comes in the very Face of it, a great deal of Unreaſonableneſs 
and Injuſtice. They on the other Side will argue that is not more 
unreaſonable then the Practice in the Caſe of Treaſon, and Felony, 
where Perſons are compelled to plead inftantly. But under fayour, 
my Lord, there is no Compariſon between this Caſe and that, though 
I know it was always thought a Hardſhip and Defect in our Law, 
that a Perſon ſhould be denied time to plcad in Caſe of Life and 
Death, except he can ſhew ſome ſpecial Matter of Law that he has 
to plead, and then he has always time allowed him to put it into 
Form: And I could never think there was any. Reaſon to be given 
for it, but becauſe the common Defences of Felons would be little 
Shifts and Arts, which would deſtroy Proceedings, and make them 

Ftcdious, and that would be an Encouragement to People to commit 
7 Felony; and beſide there is a Truſt which the Law repoſes in the 
5 Court in Capital Caſes, to take care that theſe Men ſhould not ſuffer 
5 upon any little Tricks in Law ; but if you come below Treaſon and 
N Felony, the Law puts no ſuch Hardſhip upon the Deſendant, nor re- 
75 poſes ſuch a ſpecial Truſt in the Court; but a Man may plead any 
Thing he has to plead: And can any Man plead before he ſees what 
he is to plead to? And ſhall the Law allow him Council to prepare“ 
his Plea, and not allow him time to conſult with that Council about 
it? Theſe are Things, my Lord, that truly, to me ſeems unreaſona- 
ble: But as to the Practice and Courſe of the Court, I pray your 
Lordſhip to give the Order, that the Precedents may be ſearched, 
that you may know what the ancient Practice was. 
f Mr. Finch. Whether you will grant an Imparlance now or no, 
= yet I hope, however, that you will think fit to give my Lords the 
> Biſhops time to plead. | 
' = L4. Ch. Juſt. But, Mr. Finch, we had a Certificate from Sir Samet - 
Airy, which truly weighs a great deal with me; he tells you the 
Practice has been ſo eyer ſince he came here, and that Mr. Jater- 
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houſe told him, that it was ſo all his time, which is about ſixty 
1 | hoy | | ; 
Mr. Pollixfen, My Lord, there are Perſons here that will upon 
their Oaths declare, That Mr. J/aterhouſe has often told them the 
Practice was otherwiſe ; eyen in his time, and afterwards a long time 
before this new way of Proceeding came, in. 8 25 
Mr. Ince. My Lord, if I might have liberty to ſpeak, I can ſay 
Mr. Waterhouſe has told me. 72 e 7 
!ſFn nf 7 
Mr. Juſt. Allybone. But pray, Mr. Pollexfen, give me leave to 
mind you, how the Evidence ſtands againſt you, the Objections are, 
that this has been a Practice but for twelve Years laſt paſt; if that 
be true, I think it goes a great way, for the Practice of twelve Years 
is Preſident enough, prima face, that ſuch is the Practice; for how 
ſhall we come to the Knowledge of the Practice, but from our Of- 
ficer Sir Samuel Aftry, who has been here examined? And he tells 
you, that upon his coming into the Office, when it could not be ſo 
doubtful as now, it ſeems, it is, he took Inſtructions from Mr. Mater- 
houſe; T allow you 'tis but his Certificate, but that muſt go a great 
Way with the Court. ET 1 | 
Sir Ro. Sawyer. Such a Practice as this has been always very rare 
in Informations for Miſcemeanours ;, and they bring you nothing of any 
Preſident older then Sir Samuel Aﬀtry's time. | 
7. Finch, Pray, my Lord, give me leave to vary the Queſtion, 
do not now make it a Queſtion, whether your Lordſhips ſhould grant my 
Lords the Biſhops an 8 but whether you wonld think fit to look 
into the Courſe of the Court before that time, that Sir Samuel Aftry - 
ſpeaks of, and take time to conſider, and ſearch into Preſidents. 

Mr. J. Allybone, Do you, Mr. Finch, give us any one. Reaſon or 
Preſident, that may make us doubt, whether this be the Courſe of 
the Court or no? And you could not hut be aware of this before, 
and therefore ſhould have come prepared to make out your Ob- 


jection. DMT 7 „ 

f Mr. Finch. Mr. Pollexſen and the reſt of the, Practicers in my Lord 
Hales's time will tell you, that the Courſe was. otherwiſe in his time: 
Sir Samuel Aſtry. indeed tells you, it has been fo fince his Time; but 
this was one of the Points, it ſeems, that he was ignorant of, which 
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made him enquire of Mr. Mater houſe, fo doubtful was this Prac- | gi 
1 . 6 | s : 
Sir Samuel Aitry, I was an Attender upon this Court before EF WY tha 
came into this Office, but it was in another: Place on the other Side = 76 
7 ine C 
it of the Court; and therefore was not concerned fo muck to know of 
0 what was the Courſe on this Side, till I came into this Office. 1 
1 Mr. Sol. Gen. Theſe Gentlemen differ among themſelves, one _ 
? would have an Imparlance, the other only time to plead, I believe 1 
4 | 8 | ia 
| truly they cannot tell well what they would haye, I pray the Rules of F bs 
. the Court may be 1 5 to. . . 1 1 
[ Sir Sam. Actry. Here are two Clerks that fit. by me, that have | al 
1 been a long time in the Office, Mr. Harcourt my Secondary, and J 
the Clerk of the Rules; I pray they may be asked their Knowledge = an 
| of this Matter, 335 1 gh 
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Mr. Sol. Gen. Certainly theſe Gentlemen think they have a Privilege 
above all other People, that they must not be ſubjett to the Rules, as 
ethers are, we on our farts have taken all the Methods that we could to 
make this Matter manifeſt, and what is it they now propoſe ? They 
ray you to take time to conſider, but have they uſed the right Means of 
creating a Jealouſy or Suſpicion in the Court, that the Courſe is othere 
wiſe, they can groe no Inſtance of it, and all they ſay is, tis a Ma- 
tive, that this is not the Courſe of the Court, but the Imparlance that 
they beg is in the Affirmative, ſurely that they can find Froof of, if it 
be ſo : As for my Lord Holly's Cale, that is with us, and not againſl 
vs ; let Mr. Pollexfen ſheu that ever any one of the Men that were 
brought into Court in Cuſtody either had time to plead, or an In- 
parlance. | | | | 

Ld. Ch. Juſt. Sir Samuel Atry ſays he has given you his Opinion, 
and here are two other Clerks of the Office that he refers himfelf to, 
are you willing that they ſhould be asked? | 

Mr. Serj. Pemberton. Yes, my Lord, with all our Hearts. | 

Ld. Ch. Juft. Mr. Harcourt, How long have you been a Clerk in 
the Crown-Office? Fin 

Mr. Harcourt. About ſeventeen or eighteen Years, my Lord. 
Ld. Ch. Juſt. How long have you known the Practice of the 
Court in this Matter, and what is it? | 

Mr. Harcourt. 1 cannot charge, myſelf fo with Particulars from the 
Time of my coming into the Office, but for theſe ten or twelve Years 
paſt, I remember, it has been as the King's Council preſſed, and as 
Sir Samuel Aſtry has declared. | | 

Ld. Ch. Just. What ſay you, Mr. Silhard, How long have you 
known the Office ? 

Mr. $S//lyard. J have been a Clerk here about thirty Years, 

Ld. Ch. Juſt. Well, and how has the Practice been all your time? 
Mr. yard. J have not fat here as Clerk of the Rules but a lit- 
tle while, but ſince I have fat here, I have always obſerved it to he 
the Practice, that one that comes in Cuſtody ſhould plead immediate- 
ly, it was a Thing herctofore that did not fo often happen, as it hath 


done here of late, therefore I cannot ſo well ſpeak to it; but it hath © 


the conſtant Courſe. 1 

Sir Samuel AfFry. When you firſt came to be Attorney-General 
Sir Robert Sawyer, J am ſure it was ſo. 

Mr. Att. Gen. Pray let me ask you, Mr. Sillyard, you ſay, yon 
have known the Office thirty Years, When you firſt came to the Of- 
fice, were Informations as frequent as they are now, and haye been 
of late ? | | 

Mr. Sol. Gen. It was ſo in the Caſe of Mr. Hampden, when you 
were Attorney-General, Sir Robert Sawyer, he was forced to plead 
immediately to an IndiQtwent, for a Crime that perhaps you will ſay 
was near upon Treaſon. | 

Sir Rob. Sawyer. Yes truly, it wanted but one Witneſs, that was 


fallen out frequently within ſome. Years laſt paſt, and that hath been 


? 


all. 
Mr. S. Gen. But yet the Indictment was only for a Miſdemeanor, 
and there we ſtruggled and debated the Matter, but were forced to 
give it over, becauſe the Courſe of the Court was againſt ns, ſo it has 
been 
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been by the unqueſtionable Teſtimony of Sir Samuel Miry for theſe 
twelve Years laſt paſt, and in thoſe twelye Years we haye had many 
Changes, perhaps there may have been twelye Chief Juſtices, and 
they have all affirmed it, and if I then make it out, that in all theſe 
Judges times that are within our Remembrance it has gone thus, 
then there are enough of Precedents in the Matter. 

Sir Rob. Sawyer. But, my Lord, I deſire to know, whether that 
were the ancient Courſe, Mr. Solicitor ? 

Mr. Sol. Gen. They that make the Objection ought to prove it; 
but I will name Sir Robert Sawyer another Caſe, and that is the Caſe 
of Sir Samuel Barnardiſton, which was the Caſe of a Libel too, 


| he was forced to plead immediately, and it coſt him 10,000 J. 


Fine. 8 

Ld. Ch. Juſt. Well, Gentlemen, have you done on either ſide? 

Mr. 8. Pemberton. If your Lordſhip will pleaſe to give us time till 
To-morrow Morning, we will come hither by Rule of Court, and 
bring you ſome Certificates and Affidavits, or elſe ſome Precedents 
that we hope will fatisfy your Lordſhip in this Matter. 

L. C. J. No Brother, we cannot do that, the Queſtion is what 
the Courſe of the Court is, we have had an Account of that from Sir 
Samuel Atry, for twelve Years of his own Knowledge, and from Mr. 
Waterhouſe by him for ſixty Years ; but for Mr. Wate, hot ſe they ex- 
cept againſt him, and ſay he was a Perſon that was always lazy and 
did not ſo well underſtand his Buſineſs, and now is ſuperannuated, 
that is ſaid, but is but gratis dictum, perhaps it may be ſo, perhaps 
not; and they have offered to Examine Mr. Iuce about ſome Opinion 
that he has had from this Mr. Materhouſe; it may be he may have 
asked him ſome Queſtion that may lead to it, and he may have given 
ſome ſlight Anſwer, but then here are theſe two Perſons Mr. Har- 
court, and Mr. S//lyard, and the one has been a Clerk theſe ſixteen 


or ſeventeen Years, and the other has known the Office thirty Years; 


though there were not heretofore ſo many Informations of this Na- 
ture and Kind as now of late, but ſtill they ſay, that a Perſon that 
comes in upon a Commitment, or a Recognizance, ſhall never have 
any Imparlance. | 

Mr. Sol. Gen. Can they give any one Inſtance that has any the leaſt 
ſhadow to the contrary ? 5 


Mr. Pollexfen, My Lord, if we had time, we hope we. ſhould be 


able to ſatisfie you in this Matter. 


Mr. Sol. Gen, You have had time enough to prepare yourſelves 
for this Queſtion, if you had thought you could do any good 
in it. 

L. C. 7. Would the Courſe of the Court be otherwiſe To- morrow 
then it is to Day, we have taken all the Care we can to be ſatisfied in 
this Matter, and we will take care that the Lords the Biſhops ſhall 
have all Juſtice done them, nay, they ſhall have all the Fayour by 
my Conſent that can be ſhewn them, without doing wrong to my 
Maſter the King, but truly I cannot depart from the Courſe of the 
Court in this Matter, if the King's Council preſs it. 1 25 

Mr. Att Gen. My Lord, we muſt pray your Judgment in it, and 
your Direction, that they may plead. | 

L. C. J. Truly I think they muſt plead to the Information. 

Mr. At. Gen. 
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Mr. Att. Gen, Sir Sammel Airy, pray ask my Lords whether they 
be Guilty, or Not Guilty. 4 

| Then his Grace the Lord Archbiſbop of Canterbury ſtood wp, 
and offered a Paper to the Court. 

Arehbiſb. of Cant, My Lord, I tender here a ſhort Plea, (a very 
ſhort one) on behalf of Myſelf and my Brethren the other Defendants; 
and I humbly deſire the Court will admit of this Plea, | 

L. C. J. If it pleaſe your Grace, it ſhould have been in Parch- 
ment. 

Mr. Sol. Gen. What is that my Lord offers to the Court? 

L. C. J. We will ſee what it is prefently, Mr. Solicitor. > 

Bißh. of Peter. I pray my Lord, that the Plea may be read. 

Mr. Sol. Gen. But not received. e 

Mr. Att. Gen. No, we deſire to know what it is firſt? 
Sir Rob. Sawyer. Mr. Attorney, if they will plead, the Court ſure 
is obliged to rtcciye it. | | | 

L. C. J. If it is a Plea your Grace will ſtand by it? | | 

L. Archbiſh. of Cant. We will all ftand by it, my Lord, it is 
ſubſcribed by our Council, and we pray it may be admitted by the 
Court. | 

Mr. F. Pemb. I hope the Court will not deny to receiye a ſpecial 


Plea, if we offer one. 


I. C. J. Brother, let us hear what it is? en 
Mr. Sol. Gen. Read it if you pleaſe, but not receive it. 


Clerk Reads the Pha ; which in Engliſh is thus .: 


The BISHOPS PLEA. 


ND the aforeſaid William Archbiſhop of Canterbury, William 
Biſhop of St. Aſaph, Francis Biſhop of Ely, John Biſbop of Chi- 
ceſter, Thomas Hiſbop + Bath and Wells, Thomas Biſbop of Peter- 
borough, and Jonathan Biſbop of Briſtol, being preſent here im Court in 
their own Perſons, pray Oyer of the Information aforeſaid ; and it is 
Read to them, which being read and heard by them the ſaid Archbiſhop 
and * : The ſaid Archbiſbop and Bifhops ſay, that they are Peers 
of this Kingdom of England, and Lords of Parliament, and each of 
them is one of the Peers of this Kingdom 4 England, and a Lord of 
efore is maniſefi) Peers of 

this Kingdom of England, and Lords of Parliament, ought not to be 
compelled to anſwer iuflantly for the Miſdeameanor aforeſaid, mentioned 
in the ſaid Information exhibited here againſt them in this Court; but 
they ought to be required to appear by due Proceſs in Law iſſuing out of 
this Court hereupen the Information aforeſaid, and upon their Appear- 
ance to hade a Copy of the ſaid Information exhibited again? them, and 
reaſonable time to imparl thereppon, and to adviſe with Council Learned 
in the Law, concerning their Defence in that behalf, before they be com- 
felled to anſwer the ſaid Information; Whereupon, fer that the ſaid 
Archbiſhop, aud Biſhops -were N and by Writ of our Lord the 
King, of Habeas Corpus, directed to the Lieutenant of the Tower of 


London, are now brought here in Cuftody, without any Proceſs _ 
| | 2 the 


any 
and ſettled by the Court already ? If they will put in any Plea in chief 
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the 1 formation aforeſaid iſſued againſt them, and without having an 'y 
on of the ſaid Information, or any time giving them to Imparl, or be 
viſed , They pray Judgment, and the Priviledge of Peers of this 


Kingdom, in this Caſe to be aligmed them; and that They the ſaid Arch 


biſhop, and Biſhops, e not be compelled 22 to an wer the Infor- 


mation aforeſaid, 
Rob 5 | 


Hen. Finch. 
Hen. Pollexfen, 


Mr. Att. Gen. My Lack with your Lordſbip' s favour, this in an 
ordinary Perſon's Caſe, would perhaps be thong hit net fair Dealing, or 
that which (it being in the Caſe of theſe Reverend Prelates) I ſhall not 
Name; ts make all this * bog Stir in a Point of this Nature, ts 


tale the Judgment of the Court after three or four hours Arguing, and 


when the Opmion of the Court has been delivered, then to Put in a Zea 
to the Turiſdiftion of the Court, | 
Sir Rob. Sawyer. It is no fuch Pla. 

Mr. Att. Gen. I is ſo in effect, but > AE it is ſuch an Irregula- 
rity, and ſuch an unfair way of Proceeding. as would not be endured 


in an ordinary Caſe, and I hope you will give ſo little Countenance to 


it, as to Re eject it, and make them Plead according to the uſual Courſe 
and Way j Proceedings; certainly a Plea of this Nature, after ſo long 
an Argument would be reckoned nothing but a Trick. 

Mr. Serj. Pemb. Ve hope the Court and you are not of one 


mind, Mr. Attorney, iu this Matter, due defire the Court ts recerve the 


Plea. Ja 
Mr. Att. Gen. Mith Submiffon, the Conrt is not bound to receive 


Pleas that are put in putely for Del iv, as this is; for the Tudgment 
of the Court has been already given in the ve, Mutter of this Plea; 
and , or rejetting a Flea, it is done every Day, if a Man puts in a mere 
trifiing dilatory Plea, the C gurt may Regett it; Does this Plea contain 

Things in it, but "what has been Argued and Debated pro, & con, 


they may, but ſuch a Plea as this, I hope foall not have ſo much Counte- 
nance, as to be received by the Court. 

Mr. Pollexfen. Do you Demur to it, if you pleaſe Mr. Attorney, 
we will join in Demurrer with you. | 

Mr. Att. Gen. No, there will be no need of that. 8 

Mr. Sol. Gen. Sur ely the Court will neuer . .o much Countengue 


to it, as to receive it. 
Mr. Finch. If you will pleaſe tber to Reply or Demur Mr. Sol- 


licitor, we are here to maintain the Þlea. 


Mr. Sol. Gen. If you were here you would oy the ſame Thing that 


we do; My Lord, this Plea is, That my Lord the Biſhops are not bound 
to Tlead inſtantly ; ſo that 'tis uot a Queſtion, Whether they ought to 


 Arfwer, or not to Anſwer, but whether they ought to Anſwer immediate 


ly, and what do they [ay more? They would have an Imparlance, and 
time to conſult with their Council what tey ſpall Plead, which is all 
but one and the ſame Thing; and what is he Reaſon they givefor this ? 
They induce it thus, Theſe Noble Perſons are Peers of the Realm, and ſo 


ought not to be compelled to plead —; ; this, l 1 miſtake not, ts 


"the 
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+ Sum of their pleas, Now, pray my Lord, what Sort of plea is this? 
52 2 15 the Juriſdiction of the Court, tb it doin a 6. , de- 


cline the Justice of the Court? Is it a plea in Abatemeut ? No, it is 


not, for it is only to gain time, and do they now offer any Thing more 
for themſelves, than what cha ſaid by their Council before? On!y, That 
we are peers of the Realm, and that ſuch is the privileage of peers, that 
they ought to have an Impartance, and time to plead, and that they ought 


to Anſwer preſently. _ | 
8 My ow pref ler hath been long agitated in the Court al- 
ready, your Lordſhip, and the Court have given your Judgments, 
and we know your Lordſhip, and the Court will not admit of Tricks 
to delay the King's Cauſes, we all know the Term is a ſhort Term, 
and what I ſaid in the beginning upon this Matter, I ſay again, it is 
the Intereſt, and for the Honour of my Lords the Biſhops, if they 


underſtand their own Intereſt, and value their Honour, to have this 


Cauſe tried as ſoon as may be; but this Trifling and Tricking is on- 
ly for Delay : For what Iſſue can be taken upon this Plea ? Cer- 
tainly none: And if we ſhould Demur, what will be the End of 


that? But only to get time to flip over the Term. 


If there were any Thing worth the conſidering in this Plea, and 
that had not been already debated. and ſettled, then it might concern 
us to give ſome Anſwer to it; but we have ſpent three Hours, by 
my Watch, in the Diſpute, and the Matter ,having been over-ruled 
already, it is time to have an End of it; ſure the Court will never be 


ſo treated by theſe Perſons, that are of Councel for my Lords the 
Biſhops, for it cannot be thought that my Lords the Biſhops do it 


of themſelves; and whether the Court will be ſo ſerved, we ſubmit 
to your Lordſhip. Certainly you will not receive ſuch a Plea as 
this, eſpecially it being in Paper, you will neyer countenance ſuch a 


Practice, ſo far as to give theſe Lords time to trifle with the Court; 


if any ſuch * a Plea be tender d to the Court, it ought to be 


in Parchment, and if they would have an Imparlance, there ought to 


have been an Entry of a Petit Licentiam inter loquendi upon the 


Roll, but not ſuch a Plea as this, for this in Effect is no more then 
deſiring an Imparlance, which if it be granted of Courſe, upon ſuch 
a Prayer entred upon the Roll, you take it of courſe; but if it be 


not of courſe, you cannot come in by Way of Plea, it muſt be b. 
ſuggeſtion upon the Roll, and a Conceditur entred, if this be admitted 


as a Precedent, every Man hereafter that comes in upon an Infor- 
mation, will take Advantage of it, and plead ſuch a Plea is this, and 


if you grant an-[mparlance in this Caſe upon this Plea, you muſt grant 


an Imparlance in every Caſe ; certainly the Law is not to be altered, 
the Methods of Proceedings ought to be the ſame in every Caſe : 
And I hope you will not make a particular Rule in the Caſe of my 
Lords the Biſhops, without a ſpecial Reaſon for it. 

Mr. Se/j. Pemb. We put in this Plea, my Lord, and are ready to 


abide it, and we ſay, that according to the Courſe of the Right, it 
ought to be received. | | 


Mr. Att. Gen. No, but good Mr. Serjeant, tis in the Diſcretion of 
the Court, whether they will receive it or not, for the Matter has 
been in Debate already, and has received a Determination, the Court 
has oyer- ruled them in this very Point already, and there is no more 

2 5 ; in 
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in this Plea, than was in the Argument before, and therefore it 
ought to be rejected as a frivolous Plea. 

Mr. Sol. Gen. Here is a Plea offered in Writing, and in Paper, 
the Court ſees what it is, and I hope you will give no Coun- 
tenance to it. 

Mr. Pollixfen. I do hope, my Lord, you will not Judge this as 
a frivolous Plea, I think our Caſe is ſuch, that you will not do 


that, if you think fit you may over-rule it, but I hope you will not 


refuſe it. 

Mr. Sl. Gen. The Court will certainly reject a friyolous Plea, and 
they may do it. 

Mr. Pollixfen. But, Mr. Solicitor, 7 hope the Court will conſider of 


it, whether it be a frivolous Plea or not, it is true, there has been a 


Debate about the C ourſe of the Court, and there has been an Exami- 
nation of the Clerk of the Office, and the Court hat gone upon his 
Certificate, but yet ſtill perhaps it may remain in doubt, and it being a 
Kale of nch a Conſequence as this, it may very well deſerve the 
Court's Conſideration ; there never was a Judicial- Settlement 0 1 
that I know of vet, nor do I know any Way of having it ſatisfa 
rily ſettled, but by the Judgment of the Court entred upon ap 
here we offer a Plea that contains the Matter in Debate, and this 
Plea will appear upon Record, and if upon Conſideration of the Plea 
wour Lordſhip ſpall think fit to 'over-rule it, and be of Opinion againſt 
the Plea, then will you by your Reſolution in a Judicial way, ſettle the 
Queſſion that has hijherto been in Controverſy. 

L. Ch. Juft. Mr. Pollexfen, I would ask you whether the Coun- 
cil have dealt ingeniouſly with the Court or no in this Matter; after 


four Hours debate, and the Opinion of the Court delivered, to come N | 
and ſum up all the Arguments. i in ſuch a Plea as this, and 5 put us 


upon debating it over again. 


Mr. Pollexfen. My Lord, certainly this has bien done before, : . 


without Offence, aſter we had moved for a Thing which was denied 


upon Motion, it is no ſuch great Diſreſpect to the Court, with ſab- | 


miſſion, to put the ſame NICE into a Plea, for the Judicial Opinion 
of the Court. 

Sir Rob. Sateyer. That without all Queſtion has been done a great 
many Times. 


Mr. Sol. Gen. How many Times have you been accuſed of playing * 


Tricks Sir Robert Sawyer. 

Sir Robert Sawyer. Not ſo many as s you, Mr Solicitor. | 

Mr. SJ. Ger. I don't ask. it as if I queſtioned it, for I aſſure youl 
don't doubt it of your part at all. 


Ld. Ch. ut. Pray, Gentlemen, don't fall out one with another 


at the Bar, we have had Time enough ſpent already. 


Mr. Pollexfen, Truly, my Lord, I would not trick with the 1 


Court in any Caſe, nor on the other Side would I be wanting to | 


Adviſe and do for my Client, what I am able and lawfully of Ap 


we have laboured all we could to get time for my Lords the 


ſhops to Imparle to this Information, and we have been the more ca- 


neſt in it, becauſe it concerns us, 5 attends this Bar, to take w hat 
Care we can, that the Courſe of the Court may be obſerved : but 
35 for this Matter, we ſuppofe this Fate of the Court is not in 
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Law a good Practice; Now what mou in the World has any man 
to bring this ſo in queſtion, as to haye a Judicial Reſolution of 


the Court about it, but by ſuch a Plea ? We take it, that it is uſual - 


and legal for us to have an Imparlance, and a man would Impar- 
le, but the Court upon Motion refuſed to give him an Imparlance; 


Is it not (think you) very fit for the party to have this Judicially | 


entered upon Record? where all this Matter will appear, and the 


party may be relieved by writ of Error, if the * of the 


Court ſhould be wrong; but truly I cannot ſee how the Court can 

refuſe the Plea, for it ſo be. a Plea be pleaded, they have their li- 

berty to Anſwer it on the other fide by a Replication, or elſe to 

Demur, and the Judgment of the Court may be had upon it one 

way or other, but the Court will never 2 about to hinder any 
* 


man from pleading where he may plead 
ut in, and the Court ſure will take no notice what is the Matter 


of the Plea, till the other party have either replied or demurred; 
the ſame thing may happen in any other Plea that is pleaded, and 
the party will be without Remaly upon a writ of Error, becauſe 
the Plea being Rejected, there does nothing appear upon Record; 
truly for the Court to reject and refuſe this Plea would be as hard 
as the 9 of the Imparlance, and we know no way we have 


to help our ſelves. 


Mr. Sol. Gen. You might have entered your Suggeſtion for an 
Imparlance upon the Roll, and then it would have appeared upon 
Record, and if the Court had unjuſtly denied it you, you would 


Mr. Finch. Then pray demur to it. 


Mr. Sol. Gen, No Sir, 'tis Fencing with the Court, and that the 
Court won't ſuffer, it is only to delay, and if he thould demur, 
then there muſt be time for Arguing; and what is the Queſtion 
after all, but whether you would be of the fame Opinion to Mar- 
row, that you are to Day. | 


Sir. Rob. Sawyer. I would. put Mr. Jolicitor in mind of Fiz. 
Harris's Caſe, which he knows very well, he putit in a Plea, and 
we for the King deſired it might not be received, but the Court gave 
him time to put it into Form, and | was-fain to joyn in Demur- 


rer preſently, and ſo may theſe Gentlemen do if they pleaſe. 


Mr. Sol. Gen. Yes Sir Robert Sawyer, I do know the Caſe of Hitz. 
Harris very well, I was aſſigned of Council by the Court for him, 
we were four of us, and there was a Plea put in, but no ſuch Plca 
as this, there was an Inditment of High Treaſon againſt him, in 
which Caſe it is ag#ed on all hands, that the party muſt anſwer 

reſently, but becauſe he ſuggeſted here at the Bar, ( ſays he) l 

ave Matter to plead to the Juriſdiftion of the Court, and ſhewed 


what it was, I was Impeached before the Lords in Parliament for 


— 


No. VI. 2 Treaſon, 


Law; here is a lea 
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"Treaſon, for the ſame Matter of which Iam here Accuſed : The 


Court did give him time to put this into Form, and we were aflign- 


ed his Council to draw it up for him, and accordingly we did 
put that Matter into a Plea, that we were here Indicted for one 
andi the ſame Treaſon, for which we were Impeached in Parlia- 
ment, and that tbat Impeachment was ſtill depending, and ſo we 
rolted in the Judgment of the Court, whether we ſhould be put to 
Anſwer it here; this was a. Plea that carried ſomething of weight 
in it, and not ſuch a trifling one as this. It is true, Sir Robert Saw- 
- yer who was then Attorney General did preſs the Court to over- rule 
it immediately, but jt being a matter of ſome Importance, the 
Court would not do that, but had it argued ſolemnly by Council 
on both ſides, and at laſt chere was the Opinion of three Judges a- 
gainſt one that the Plea was no good Plea, But what is chat to ſuch 
A trilling Plea as this? $ 


Rd 7 


Mr. Aft. Gen. Pray my Lord favour me a few words about that 


Caſe of Mr. Fitz. Hats, it is true, there was a Plea put in, and 
it is true allo, that that which brought that Plea to be argued, 
was the Demurrcr that was put in by Sir Nobert Sawyer, who was 
fo zealous and haity in the matter, that becauſe the Court did not 

reſently over-rule the Plea, as he defired, immediately Demurred, 
before the reſt of the King's Council could offer at any thing about 
it ; and thereupon it was put to the judgment of the Court, and 
no doubt mult be argued, and ſpoke to on both ſides; but where 
Pleas are really in abuſe of the Court, the Court never gives any 
Countenance to them: Nay, truly I have known another Courſe 
taken, I am unwilling to mention a Caſe that hapned much about 
that time too in this Court, becauſe of that regard I have to m 
Lords the Biſhops, but Sir Robert Sawyer remembers it very av) 
I am ſure; it was the Cale of one //%1ta%er, who for a thing like 
this putting in a trithng Plea, not only had his Plca re.e&ted, but 
lomething elſe was ordered, I could ſhew the Precedent, but that 
I am more tender than to preſs it in this Caſe, becauſe there the 
Court ordered an Attachment to. go againſt him, but I. will put 
theſe Gentlemen in mind of another Cafe, and that is the Caſe of 
a Peer too, it is the Caſe of my Lord Delameere, which they can- 
not but remember, it being in the higheſt Caſe, a Caſe of Trea- 
ſon, when my Lord Delameere was Arraigned and to be Tryed 
for High Treaſon, he put in a Plea before my Lord Chancellor, 
who was then High Steward, and Sir Robert, Sawyer who was 
then Attorney General, prayed the Lord Steward, and the Peers to 
reject it, (as we hope the Court will do this) and would never fo 
far delay Juſtice as to admit of a Plea that carried no Colour in it, ard 
there was no Demurrer put into the Plea, but it was abſolutely 
refuſed : My Lord, in this Caſe we have had the Judgment of the 
Court already, and therefore we mult now deſire that this Plea 
may be rejected. | N 8 


Mr. Soll. Gen. My Lord, we have now gone out of the way far 
enough already; it is time for us to return, and bring the Caſe into 
its due methods. We pray your Loxdlhip to reject this Plea. 8 

| Ir 
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Sir Rob. Sawyer. My Lord, we afe i mn 1 Vesfreg Ng 
you will receive this Plea or not. | 
t ttt hit 

L. C. F. You mall uy my | Jadgiene preſerly; 11 my Bro- 
thers are to ſpeak firſt, | 


'i7 WH: ot 


Mr. J. Allybone. Mr. Pollixfen . it a | Queſtion, "hate 
this Plea may be rejected or not, or whether it ought to be receiv- 
ed, and the Court give their judgment upon * 


M r. Juſt. Powell. Truly I do not ; know whether che Court can re- 
Jett this, as a frivolous 11 pi 01278507 de FARMERS 


* 1 g . 
1 ' - 


L. C. F. Surely we may and FAR ad 


Mr. Att. Gen. You do it every day, it's a frequent Motion; if 


a frivolous Plea be put in, before it be entered upon Record as a 


Plea, the Court may refuſe. it, if they ſee cauſe. 5 
. "FW . 7 4x 
Mr. J. Aurbone. Truly i it may be, this appears to me a very 
frivolous Plea. 


Mr. Fuſe. | Powell, I do not know how the Court can reject any 
Plea that the party will put in, if he will ſtand by it, as they ſay 
they will here; and I cannot think this a frivolous Plea, it concern- 


ing the priviledge of Peers, and Lords of Parliament. 


Mr. 7. Allybone.” Brother Powe!l, I would be as tender of the Pri- 
"as of Parliament, and ſpeak with as much reſpect of the Privi- 
ledges of the Peerage, as any body elſe; but for the matter of the 
Plea, truly it appears to me, that the Peers are named in it only 


for faſhion ſake, and it is frivolous. | 
1 : | ws th 


Mr. al. PoweH. The matter of this Plea, naps only their 
eing ſaid to be Peers and Lords of Parliament, was NN to be- 
fore, but it was only obiter, and by. way of -motion';/burt now it 


may come before us for our Judicial Determination. | 


'1 a 2 17 


Mr. J. Ally bone. Pray let the Plea be 30 again! (which & WAS, « done.) 
1. 


\ . J,. Au ybone. This Plea is no more but that which has 
* denied already upon ſolemn debate, and if it be in the 


. Bower of the Court to reject any Plea, ſurely we ought to reject 


This. Indeed” 1 know not w hat Power we have to reject” @Pha ; . 
but if we have poirer, this ought to be rejefted, '' 7 tft 299 1 


* 


Mr. Tut. Powell. I declare my Opinion, I am for receiving 


„ 40d 1M ad 
Mr. l. Blinde think as this caſes, this ha 

e received, but rejected, becauſe 'tis no 7 5 n Kee has 

| 8 | '' been 
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been denied already. I am not aſhamed to ſay, That I ſhould be 
very glad and ready to do all things that are conſiſtent with my 
Duty, to ſhew reſpects to my Lords the Biſhops, fome of whom 
are my particular Friends ; but I am upon my Oath, and muft go 
according to the courſe of Law. | N ; 
I. C. J. We have asked and informed ourſelves from the Bar, 
whether we may or can reject a Plea, and truly what we, have 
| faid, hath ſatisfied me that we may, if the Plea - frivolous; and 
this being a Plea that contains no more than what has been over- rul- 
ed already, for hearing what could be ſaid on both ſides, ' I think 
the Court is not bound to receive the Plea, but may reje& it, and 
my Lords the Biſhops muſt plead over. | 


Mr. Art. Gen. We pray they may plead in chief. 


ö Clerk. My Lord Archbiſhop of Canterbury, is your Grace milty . 
of the matter charged upon you in this Information, or not 3 2 


- Clerk, My Lord Biſhop of St. Aſaph, is your Lordſhip. guilty of 
| the matter charged upon you in this Information, or not guilty ? 


- Biſb. of St. Aſaph. Not guilty. | . , 


- Clerk, My Lord Biſhop of Eiy, is your Lordſhip guilty of the 
matter charged upon you in this Information, or not guilty ? 


Bib. of Ely. Not guilty. 


Clerk. My Lord Biſhop of Chicheſter, is your Lordſhip guilty of 
the matter charged upon you in this Information, or not guilty ? 


Biſb. of Chichef, Not guilty. 


Clerk. My Lord Biſhop of Bath and Wells, is your Lordſhip 
guilty of the matter charged upon you in this Information, or not 
guilty ? 88 5 Fe 

Biſb. of Bath & Wells. Not guilty. 


Clerk, My Lord Biſhop of Peterborough, is your Lordſhip puilty 
of the matter charged upon you in this Information, or not guilty ? 


Biſbi of Peterborough. Not guilty. 


Clerk, My Lord Biſhop of Briftol, is your Lordſhip guilty of the 
matter charged upon you in this Information, or not guilty ? 


Biſb. of Briftel Not guilty, 


Mr. 
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Mr. Att. Gen. My Lord, I pray the Clerk may joyn iſſue on the 
behalf of the King, that ſo we may come to Tryal; and we would 
have theſe Gentlemen take notice, that we intend to try this Cauſe 
on this day ſortnight, and we pray liberty of the Court, that we may 


try it at Bar. 

L. C. J. Are you not too haſty in that Motion, Mr. Attorney? 
2 Mr. Art. Gen. My Lord, we ſhould indeed make it the Motion 
of another day ; but we do not tell them- this exabundanti, becauſe 


my Lords the Biſhops are now here, and will I ſuppoſe take notice 
that we do intend to move it another day. | 42 


Mr. Sol. Gen. We now give them notice, that we intend to move. 


Sir. Rob. $ awyer. For that you need not trouble your ſelves ; we 
are very deſirous it ſhould be tryed at Bar, and that as ſoon as 


you pleale. | 
Mr. Att. Gen. Well then you take notice it will be tryed this day 

fortnight. | he: 

Z. C. J. Well, what ſhall we do with my Lords the Biſhops? 


4 


Mr. Att. Gen. They are baylable, no queſtion of it, my Lord, if 
they pleaſe. 


L. C. J. Then, my Lords, we are ready to bail you, if you pleaſe. ; 
Sir. Rob. Sawyer. We defire your Lordſhip would be pleaſed: to- 


take their own Recognizance. 


L. C. J. What ſay you, Mr. Attorney ? think chat may do well 
enough. ee t 


Mr. Att. Gen. My Lord, with all my heart, we will do it. 
L. C. J. In what Penalty ſhall we take it? 


f ' ct M11 
Mr. Act. Gen. A looo J. I think my Lord his Grace, and voc l. 
a piece the reſt. WG | r 


Sir. Rob. Sawyer. What neceſſity is there for ſo much? 


Mr. Att. Gen. Look you, Sir Robert Sawyer, to * ou that 
we do inſiſt upon nothing that ſhall look like hardfhip, ahi my 
Lords have been pleaſed to-offer, concernin taking their own Re- 
cognance, we agree to, and what ſums the Court pleaſes. - | 


Mr. Sell. Gen. It is all one to us, we leave it wholly to the Court, 


Sir. Rob, Sawyer. Only T have one thing more to beg of your 
| | "4 | | Lordſhip 


* 
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Lordſhip on the behalf of my Lords the Biſhops, that you will 
- Pleaſe to order, that in the Return of the Jury there may - be 

forty eight returned. | 


Mr. Att. Gen. T tell you what we will do, Sir Samuel Ay 
ſhall have the Frecholders Book, if you pleaſe, and ſhall return 
t enty four. | | | 


ol 
7 
x 5 
; 
5 


Sir Rob. Sawyer. Eight and forty has been always the courſe, 
when the Jury is returned by Sir Samuel Afry. 


Mr. Sol. Gen. My Lord, I pray the Officer may return the Jury, 
according as is uſual in Caſes of this nature. 6 Jury 


Mr. Ltt. Gen. You do admit of a Tryal at Bar, Gentlemen ? 
Sir Rob Sawyer. Ves, and try it when you will. 


L. C. J. They ſay it ſhall be chis day fortnight, and let there be 
a Jury according to the uſual courſe. | 
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Sir Rob. Sawyer. We pray it may be in the preſence of the Attor- 
neys or Solicitors on both ſides, 5 | 
L. C. J. What is the uſual courſe, Sir Samuel! Afry ? Do you 
uſe to return twenty four, or forty eight, and then ſtrike out twelve 

a piece, which I perceive they delire for the Defendants ? 


Sir Sam. Afry. My Lord, the courſe is both ways, and th 
may be, as your Lordſhip and the Court will bleed ende it. en it 


L. C. J. Then take forty eight, that is the faireſt, 
Mr. Att. Gen. We agree to it; we deſire nothing but a fair Jury. 
Sir Rob. Sawyer. Nor we neither, try it when you will. 


L. C. J. Take a Recognizance of his Grace my Lord of Canter b | 
in 200 J. and the reſt of my Lords in 100 J. a piece. * 


Mr. Att. Gen. What your Lordſhip pleaſes for that, we ſubmit 
to it. 


Clerk. My Lord of Canterbury, your Grace acknowledge to owe 
unto our Sovereign Lord the King, the ſum of 200 / upon condi- 
tion that your Grace ſhall appear in this Court on this day fortnight, 
and ſo from day to day, till you ſhall be diſcharged by the Court, 
and not to depart without leaye of the Court. Is your Grace con- 


tented? 
| | A. B. C. 1 do acknowledge it. | 
Cr. My Lord Biſhop of St Aſaph. you acknowledge to owe 


unto 
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unto our Sovereign Lord the King, the ſum of 100 / upon con- 
dition that Your Lordſhip ſhall appear in this Court 3 day 
fortnight, and fo from day to day, untill you ſhall be diſcharged by - 
the Court, and not to depart without leaye of the Court, G 

ur Lordſhip contented? _ FS | | 

Biſh. of St. Aſaph. I do acknowledge it. 

The like Recognizances were taken of all the reſt of the Biſhops, and 
then the Court aroſe. 


— 


— —_ 
—_— 
— 


——_— 


De Termino Santi Trinitatis, Anno Regni Ja- 
cobi Secundi Regis, Ayarto, In Banco Regis, 


Die V eneris, vicęſimo nono die Junii, 1688. 
in eod Term. v3 
( Being the Feaſt of St. PETER and St. PAUL.) 


Dominus Rex verſus Archiely Cantuar. & al. 


Sir Robert I right Lord Chief Jann} 
Mr. Juſtice Holloway, — (Judges 


Mr. Juſtice Powell, 
Mr]uaitice Allybone. 


Clerk. . Ryer, make Proclamation thrite. 


| Cryer. O yes! O yes] O yes! Our Sovereign Lord 
the King ſtreightly charges and commands every one to keep ſilence, 
upon pain of Impriſonment. 
Cl. of theCr. Call the Defendants. 
Cryer. William Lord Archbiſhop of Canterbury. 
Archbiſb. Here. 
Cryer. William Lord Biſhop of St. Aſaph. | 


Biſb. $*. Aſafh. Here. (And fo the reſt of the Biſhops were called, 


and anſwered ſeverally.) 


Clerk, Ca. le. vorres C ballenges, —— Swear Sir Roger Lang las. 
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o 


Lord Archbiſhop of Canterbury, and others, accor 
dence. So help you God. is be RE 


x 


The fame, Oath was adminiſtred to all the Jury, whoſe 


follow (viz.) - | 


Sir Roger Langley, Barr, ( William Avery, Elq; 


Sir William Hill, Knt. I Thomas Auſtin, EIꝗ; 
Roger Jennings, Eſq; f þ Nicholas Grice, Eq ; 
Thomas Harriot, Eſq; ” © Michael Arnold, Eiq ; - 
TFeoffery Nightingale, Eſq; wn 2 | Thomas Done, El\q; 
William Withers, Eſq; J . Richard Shoreditch, Eſq 


Clerk, You Gentlemen of the Jury who are ſworn, hearken 


Cryer. Take the Book, Sir Roger. You ſhall well and truly try 
this, ifue between our Sovereign Lord the .  Willian 
ing to your Evi- 


Names 


—_— * + 


to the 


Record; Sir Thomas Potis, Knight, His-Majeſty's Attorney-Gene- 
ral, has exhibited an Information, which does ſet forth as followeth ; | 


fl. Emorandum, That Sir Thomas Powis, Knt. Attorney 


Gene- 


| ! ral of our Lord the King, who for our ſaid Lord the 
King in this behalf proſecutes, came here in his own. perſon into 
the Court of our ſaid Lord the King, before the King himſelf at 
We/tminſter, on Friday next after the morrow of the Holy Trinity 


in this Term; and, on the behalf of our ſaid Lord the King, 
A 


the Court here to underſtand; and be informed, That our 


giveth 


id Lord 


the King, out of his ſignal Clemency, and gracious Intention to- 
wards his Subjects of his Kingdom of Erg/and, by his Royal Pre- 


rogative, on the fourth day of April, in the third year of the 


Reign 


of our Sovereign Lord the King, at Meſtminſter in the County of 
Mi ddieſex, did publiſh his Royal Declaration, entituled, His Ma- 
jeſtys gracious Declaration to all his loving Subjeds for Liberty of” 
Conſcience, bearing date the ſame day and year, ſealed with the 
Great Seal of Englund; in which Declaration js contained, JAMES 


R. prout. in the firſt Deslaration before recited. 


And the faid Attorney-General of our ſaid Lord the King, on 
behalf of our ſaid Lord the King, further hom the Court here to 


underſtand and be informed, That afterwar 
ty-ſeventh day of Abril, in the fourth yu of the Reign 


s, to wit, on the twen- 


of our 


ſaid Lord the King, at He/tminfler aforeſaid, in the County of 
Middlefex aforeſaid, our ſaid Lord the King, out of his like Cle- 
mency, and gracious Intention fowards his SubjeCts of his Kingdom 
of Eng and, by his Royal Prerogative, did publiſh- his other oy- 
al Declaration, entituled, His Majeſty's Gracious Declaration, bear- 
ing date the ſame Day and year laſt mentioned, ſealed with his 
Great Seal of England; in which Declaration is contained, JAMES 


before recited. 


Ke. Our Conduct has been ſuch, &c. prout in the ſecond Declaration 


Which ſaid Royal Declaration of our "aid Lord the King laſt 


mentioned, our ſaid Lord the King afterwards, to wit, on th 


e thir- 
tieth 


w 
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manner did Order as followeth: 


Biſhop of Chicbeſter, 
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.zieth day of April, in the fourth year of his Reign aforeſaid, at 


Heſiminſier aforeſaid in the Conuty of Midaleſex aforeſaid, did cauſe to 


be printedand publiſhed throughout all Exgland; and for the more ſo- 
lemn Declaring, Notification, and Manifeſtation of his Royal Grace, 
' Fayour, and Bounty towards all his Leige-people, ſpecified in the De- 


claration laſt mentioned, afterwards, to wit, on the fourth day of 
May, in the fourth year of his Reign, at #e#minfter aforeſaid, in 
the County of Middleſex atoreſaid, our ſaid Lord the King in due 


At the Court at Vhitebalſ the Fourth of May, 1688. 


By the King's moſt Excellent Majeſty, and the Lords of His Maje- 


ſty's molt Honourable Privy- Council. 8 


* is this day Ordered by His Majeſty in Council, That His Majeſttes- 


late Gracious Declaration bearing date the Twenty'Seventh of April: 
laſt, be read at the uſual time of Divine Service upon the Twentieth and 
Twenty Seventh of this Month, in all Churches and Chappels within: 
the Cities of London and Weftminſter, and Ten. Miles thereabout: 
And uon the Third and Tenth of June next in all other Churches and 
Chappels throughout this Kingdom. And it is hereby further Ordered,. 
That the Right Reverend the Biſbopt cauſe the ſaid Declaration to be- 


Sent and diſtributed throughout their ſeveral and reſpective Dioceſſes, to 


Be read accordingly: 7 
| Wu. Bridgeman, 


And further; the ſaid Attorney-General of our ſaid Lord the 
King, on behalf our ſaid Lord the King, giveth the Court here to 
underſtand and be informed; That after the making of the ſaid Or- 


der, to wit, on the eighteenth day of Mar, in the fourtH year of the 


Reign of our ſaid Lord the King, at We/tmin/ler aforeſaid, in the - 
County of Middleſex aforeſaid, William Archbiſhop of: Canterbury, . 


of Lambeth in the County of Surrey; M illiam Biſhop, of: St» Aſeph, . 


of St. Aſaph in the County of Flynt; Francis Bilhog of - Ely, of the 


Pariſh of St. Andrei Holbourn in the County of Middleſex.; Jahn: 


Biſhop of Chic heſter, of Chicheſter in the County of, Suſſex ; Thomas 
Biſhop of Bath and Wells, of the City. of; As in the County of 

Somerſet ; Thomas Biſhop of Peterburgh, of the. Pariſh of St. . 
drew Holbourn in the County of Middleſer; and Jonathan Biſhop of : 


_ Briſtol, of the City of Briſtol, did canſuli and conſpire amang them- 
ſelves to diminiſh the Regal Authority rand Royal Prerogative, Pouer 
and Government of our ſaid Lord tbe: King in the premiſes, and. to 


infringe and elude the ſaid Order 3 and in proſecution and execumem ef 
the Conſpiracy aforeſaid, They the ſaid William Archbiſhop of Can-- 
terbury, William — ob Ser Aſaph; Francis Biſhop of E John : 
bomas Biſhop of Bath and Wells... Thomas Bi- 
ſhop of Peter burgh, andi Jonathan Biſhop of Bri/fol, on the ſaid.eigh- 
teenth day of: Ma, in the fourth year of the Reign. of our faid | 
Lord the King aforeſaid, . with: Forse and Arms, Cc. at . 


minſter aforeſaid in the County of Middleſex. aforeſaid, falfy, , 


unlawfully, maliciouſiy, ſeditiauſiy, and ſcandaloufly, . did frame, 
compoſe, and brite, and cauſed to be. framed, compoſed, and ritten, 
| — ag cen ain 1 
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a certain falſe, feigned, malicious, pernicious, and ſeditious Libel in 
_ writirg, concerning our ſaid Lord the King, and his Royal Declaration 


and Order aforeſaid, (under pretence of .a Petition) and the ſame 


falſe, feigned, malicious, pernicibus, and ſeditious Libel, by them 
the aforefad William Archbiſhop of Canterbury, William Bilhop of 
St. Aſaph, Francis Biſhop of Ely, John Biſhop of Chicheſter, Thomas 
Biſhop of Bath and Wells, Thoms Biſhop of Peterburgh, and Fona- 
ban Biſhop of Briſtol, with their own hands reſpeQively being ſub- 
{cribed, on the day and year and in the place laſt mentioned, in the 
preſence of our Jaid Lord the King, with Force and Arms, &c. did 
. publiſh, and cauſe to be publiſhed; in which ſaid falſe, feigned, mali- 
cious, pernicious and ſeditious Libel is contained, The humble Peti- 
tion, &c. prout before in the middle in the Petition, to theſe words, 
ſreaſenable e fe in manifeſt contempt of our ſaid Lord the 
King, and of the Laws of this Kingdom, to the evil example of 
all others in the like caſe offending, and againſt the Peace of our ſaid 
Lord the King, his Crown and Dignity, c. Whereupon the ſaid 
Attorney-General of our ſaid Lord the King, on behalf of our ſaid 

Lord the King, prays the Advice of the Court here in the premiſes, 
and due Proceſs of Law to be made out againſt the aforeſaid William 
Archbiſhop of Canterbury, William Biſhop of St. Aſaph, Francis 


| Biſhop of Ei, fobn Biſhop of Chich/er, Thomas Biſhop of Bath 


and Wells, Thomas Biſhop of Peterburgh, and Jonathan Biſhop of 
Briſtol, in this behalf, to anſwer our ſaid Lord the King in and con- 
cerning the premiſes, &c. | 


T. Powys. 
. Hillams. 


To this Information the Defendants have pleaded Not Guilty, and 
for their Trial have put themſelves upon their Country, and his 
| Majeſty's Attorney-General likewiſe, which Country you are: Your 
Charge is to enquire whether the Defendents, or any of them, are 
guilty of the matter contained in this Information that hath been 
read unto you, or Not Guilty: If you find them, or any of them, 

Guilty, you are to ſay ſo; and if you find them, or any of them, 
Not Cult. » you are to ſay ſo; and here your Evidence. Cryer, 
make Proclamation. | 


Cryer. O yes! If any one will give Evidence on behalf of our 
Sovereign Lord the King .againſt the Defendents of the matters 
whereof they are impeached, let them come forth, and they ſhall 
be heard. - | 


Mr. Mrigbt. May it pleaſe your Lordſhip, and you Gentlemen 
of the Jury, this is an Information exhibited by his Majeſty's At- 
torney-General againſt the moſt Reverend my Lord Archbiſhop of 
Canterbury, and Six other Honourable and Noble Biſhops in the 
Information mentioned. And the Information ſets forth, That the 
King, out of his Clemency and benign intention towards his Sub- 
jects of this Kingdom, did put forth his Royal Declaration, bearing 
date the fourth day of April in the third year of his Reign, entitul , 


His 
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His Majeſty's Gracious Declaration to all his Loving Subject. for Li- 
berty of Conſcience ; and that afterwards, the twenty ſeventh of April, 
in the fourth year of his Reign, he publiſhed another Declaration, 
both which have been read to you; and for the further Manifeſta- 
tion and Notification of his Grace in the ſaid Declaration bearing 
date the twenty-ſeventh of April laſt, his Majeſty did order, That 
the ſaid Declaration ſhould be read on the twentieth and twenty- 
ſeventh of the ſame month in the Cities of London and He _ 
and ten miles about, and on the third and tenth of June throughout 
the whole Kingdom; and that the Right Reverend the Biſhops 
ſhould ſend the ſaid Declaration to be diſtributed throughout their 
reſpe&ive Dioceſles, to be read accordingly. But that the ſaid 
Archbiſhop and Biſhops the eighteenth of May, in the fourth year 
of his ſaid Majeſty's Reign, having conſpired and conſulted among 
. themſelves to diminiſh che King's Power and Prerogative, did falſly, 

unlawfully, maliciouſly, and ſcandalouſly, make, compole, and 
write, a Hie, ſcandalous, malicious, and ſeditious Libel, under pre- 
tence of a Petition; which Libel they did publiſh in preſence of the 
ſaid King ; the Contents of which Libel you likewiſe heard read. 
To this they have pleaded Not Guilty: You, Gentlemen, are Judges 
of the Fact; if we prove this Fact, you are to find them Guilty. 


Mr. At. Gen. May it pleaſe your Lordſhip, and you Gentlemen 
of the Jury, you have heard this Information read by the Clerk, and 
and it has been likewiſe opened to you at the Barr,but before we go to 
our Evidence, perhaps it may not be amiſs for us, that are of Coun- 
cil for the King, now in the beginning of this Cauſe, to. ſettle the 
Que® ion right before you, as well to tell you what my Lords the 
Biſhops are not profecuted for, as what they are; Firſt, I am.to cell 
you, and I believe you cannot your ſelves but obſerve, that my 
Lords are not proſecuted as Biſhops, nor much leſs are they Proſe- 
cuted for any point or matter of Religion, but they are Proſecuted 
as Subjects of this Kingdom, and only for a temporal Crime, as 
thoſe that have injured and affronted the King to his very Face; for 
it is laid to be done in his ,own. Preſence: In the next place, they 
are not Proſecuted for any Nonfeaſance, or not doing or omitting 
to do any thing, but as they are Actors, for cenſuring of his Maje- 
ſty and his Government, and for giving their Opinion in Matters 
wholly relating to Law and Government; aad I cannot omit here 
to take notice, that there is not any one thing, which the Law is 
more jealous of, or does more carefully provide for the prevention 
and punichment of, than all accuſations and arraignment of Govern- 
ment; no Man is allowed to accuſe even the moſt inferior Maje- 
rate of any misb2haviour in his Office, unleſs it be in a legal 
| Courſe, though the Fact is true; no Man may fay of a Juſtice of 
Peace to his Face, that he is unjuſt in his Office; no Man may come 
to a qudge, either by Word or Petition, You have given an unjuſt, 
or an ill Judgment, and I will not obey it, it is againſt the Rules 
and Law of the Kingdom, or the like; no Man may ſay of the 
great Men of the Nation, much leſs of the great Officers of the 
Kingdom, that they do act unreaſonably or unjuſtly, or the like; 
leaſt of all may any Man ſay any ſuch thing of the King, for theſe 


matters 
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matters tend to poſſeſs the People, that the Government is ill admi- 


niſtred, and the Conſequence of that is, to ſet them upon defiring 
a Reformation, and what that tends. to, and will end in, we have 


all had a fad and too dear bought Experience; the laſt Age will 
abundantly ſatisfie us, whither ſuch a thing does tend: Men are to 


| take their * remedies for Redreſs of any Grievances they lye 


the Law has. provided ſufficiently for that: Theſe 


under, an 


things are ſo very well known to all Men of the Law, and indeed 


to all People of England of any Underſtanding, that I need not, nor 
will not, ſtand any longer upon it, but come to the matter that is 
now before you Gentlemen, to be Tryed. The Fact that we have 


laid, we muſt prove, rather to keep to the formality of the Tryal, 


than to pretend to inform you, or tell you what you do not know, 


it is all publickly notorious to the whole World; but becauſe we 


muſt go on the regular methods of Law, we ſhall prove the FaQs 
in the order they are laid in the Information. 2 


Firſt, We take notice, that bis Majeſty, of his great Clemenay 


and Goodneſs to his People, and out of his deſire that all his 
Subjects might live eaſily under him (of which I think never 
Prince gave greater or more plain. Evidence of his Intentions that 
Wa ) the fourth. of April, 1687. He did iſſue forth his Royal 
Declaration for Liberty of Conſcience; this matter, without all 
queſtion, was welcome to all his People that ſtood in need of it, 
and thoſe that did not, could not but ſay, the thing in the na- 
ture of it was very Juſt, and Gracious; but preſently it muſt be 
lurmiſed, that the King was not in Earneſt, and would not, nor 
could not make good his Promiſe; but to take away all Surmiſes, 
his Majeſty was pleaſed by his Declaration of the twenty ſeventh 
of April laſt not only to repeat his former Declaration, but like- 
wile to renew his former Promiſes to his People, and to aſſure 
them that he ftil} was, and yet is, of the ſame Opinion, that- 
he had at firſt declared himſelf to be of; nay, we further ſhew 
yon, that to the end that this thing might be known to all his 
People, even to the meaneſt Men, who it may be were not 
willing or able to buy the Declaration, and that the King him- 
ſelf might be under higher Obligations, if it were poſſible, than 
his own Word, he was defirous it ſhould- be repeated in the 
Churches, and read in that Sacred Place, that all his People 
might hear what he had promiſed, and given his own Sacred 
Word for; and he himſelf might be under that Solemn Tye and 
Obligation to keep his Word, by remembring that his Promiſes. 
had by his own Command, been Publiſhed in the time of Di- 
vine Service,*in the Houſe of God ; and thereupon was the Or- 


der of Council made, that has been. likewiſe read to you, which 


does direct, that it ſhould be read in all the Churches and Chapels 
in the Kingdom; and you have heard, and we ſhall prove, what 
a return His Majeſty has had for this Grace and Kindneſs of his; 
yow't find when we come to read that which they call a Petition, 
all their Thanks his Majeſty had- for his Favour and Goodneſs to 
his People, tis only hard Words, and a heavy Accuſation, ſuch as 
a private Perſon would be little able to bear, I will not. aggra- 


vate 
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yate the matter, but only ſay thus much, that his Majeſty, who 
Was always a Prince of as great Clemengy as ever this Kingdom 

had, and who was repreſented for all that as a Prince of the 
greateſt Cruelty before his acceſſion to the Crown, by his Ene- - 
mies, is now accuſed by his Friends for this Effect of his Mercy; 
My Lord, and Gentlemen of the Jury, His Majeſty reſented this ill 
uſage ſo far, that he has ordered and thought fit to have a publick 
Vindication of his Honour in this matter, by this Tryal ; and we 
ſhall go on to our Proofs, and we do not doubt but you will do his 
. Majeity (as you do all other Perſons) Right, 


Mr. Sol. Gen, My Lord, we will go on to prove the Parts of this 
Information, and we will proceed according to the Method which 
Mr. Attorney has opened, and which is — * to the order of the 

Facts laid in the Infor mation. Give us the firſt Declaration under 
the Great Seal, the Declaration of the 4th., of April, 1687. 


The Declaration was delivered into the Court, - 
Mr. Sol. Gen. Read the Date of it. firſt. 


Clerk Reads. Given at our Court at Whitehall, the 4th day of 
April, 1687, and in the third Tear of our Reign. 


Mr. Fol. Gen. Read the Title of it, Sir, 


Clerk. It is Entituled, His Majeſly's Gracious Declaration to all 
bis Loving Subjects for, Liberty r Conſcience. | - 


Sir Rob. Sawyer. Is it under Seal? Is the Great Seal to it? 


Mr. Sol. Gen. Give it down to Sir Robert Sawyer, that he may 
ſee it, for I would have every thing as clear as poflible. — Sir 
Nobert Sawyer, will you have it Reid * | 5 


Sir Reb. Sawyer. No, we would ſave as much of the time of che 8 


Court, as may be. | Y 


Mr. Sol. Gen. Then pray put in the Second Declaration of the 
27th of April laſt, 


| Clerk Reads. Given at our Court ar Whitehall, rhe 27th day of 
April, 1688. in the fourth Year of our Reign, and it is Entitulet, 
His Majeſty's Gracious Declaration. "I ; 


Sir Rob. Sawyer, Is that under the Great Seal too? 
Clerk. Yes it is 2 = 
Mr. Sol. Gen. Deliver that down likewiſe, that they may ſer it. 


Sir Rob. Sawyer We n you need not read i:. 
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* — — 


Mr Sol. Gen. Then where is the Order of Council for che Read- 
ing of it? 


Mr Att. Gen. Swear Sir John Nicholas, — 


[There he is. | 
Sir Job Nicholas Sworn. 


Lund C. J. Come, Mr. Attorney, what do you ask Sir John 
Nicholas ? 


Mr Sol. Gen. Hand the Order to Sir John Nicholas. — Is that 
the Order of Council, Sir John? 


Sir John Nicholas. The Book, Sir, is not in my Cuſtody — 
there is the Regiſter that keeps it, he has it hear to produce. . 


Mr Sol. Gen. Swear Mr. Cantlett. 
f Mr. Gantlett Sworn. 
Mr Sol. Gen. Is that the Council Book; 
Mr Cant lert. Yes, this is the Council Book, 


Mr Sol. Gen. Then turn to the Order 10 the fourth of May, the 
King's Order of Council, for the Reading the Declaration. 


Mr Gantlett. There it is, Sir, 
. The Book delivered into Court. 
Mr. Sol. Gen. Read it I Pray. 


Clerk Reads. At the Court at Whitehall, the fourth of May, 1 688. 
and ſo reads the Order of Council. 


Mr. Sol. Gen. My Lord, we have one thing that is mentioned in 
the Information, that this Declaration was Printed; if that be denied, 


we will tall Henry Hills, his Majeſty's . becauſe we would 


prove all our Information as it is laid. 


L. C. J. You muſt do ſo, Mr. seller * muſt prove the 
whole Declaration. 


Mr. Sol. Gen. Cryer, call Henry Hills, 
He was called, but did not 7 appear. 


Mr. Sel. Gen. Call Mr. Bridegman oy theſe Declarations 
prove themſelyes, we haye them here Printed —— but SWEAT Mr, 
57 iggeman. | 


* » 5 * — f 
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Ain Bridgeman Sworn. 
Mr. Sol. Gen. Shew Mr. Bridgeman the two Declarations. 
Z. C. J. What do you ack him ? 


Mr. Sol. Gen. We ask you, Sir, if the two Declarations were 
Printed. ; 9 
Mr. Bridgeman. What Declarations do you mean, Mr. Sollicitor ? 
Mr. Sol. Gen. You know what Declarations I mean, well enough, 
but wel ask you 8 you know the Declaration that was 
e 


made the 4th of April, in the third Year of the King. —— was it 
Printed? 


Mr. Bridgeman. Les it was Printed by the King's Order. 


Mr. Sol. Gen. Was that of the 25th, of April, in the 4th, Year 
of the King Printed ? 


Mr. Bridgeman. Yes, they were. both Printed by the King's Order. 


Mr. Att. Gen. Then the next thing in courſe, is the Biſhops 
Paper. | * 


Sir Rob. Sawyer. Mr. Bridgeman, pray let me ask you one Queltion; 
Did you ever compare the Print with that under Seal ? | 


Mr. Bridgeman. I did not compare them, Sir Robert Sauger. 


Mr. Sol. Gen. He does Swear they were Printed by the King's 


Order. 


Sir Rob. Sawyer, Good Mr. Solicitor give me leave to ask him a 
Queſtion Can you Swear then that they are the ſame ? 


Mr. Bridgeman. I was not asked that Queſtion, Sir. 


Mr. Sol. Gen. Come then Mr. Bridgeman, I'le ask you. — Do 
you believe they are the ſame ? » 


Sir Rob. Sawyer. Is that an Anſwer to my Queſtion ? 


Mr. Sol. Gen. We muſt ask him Queſtions as well as you, Sir 


Robert hat ſay you? Do you believe it to be the ſame ? 


L. C. J. You hear Mr. Sollicitors Queſtion, anſwer it Mr. Bridge- 
man. 1 


Mr. Bridgeman. Yes my Lord, I do believe it. 3 
| 5 
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L. C. J. Well that's enough. . 


Mr. Att. Gen. If there where occaſion, we have them here Com- 
pared, and they are the ſame. | 4: a Nee 


Sir Rob. Sawyer." With Submiſſion, my Lord, in all theſe Caſes, 
if they will prove any Fact that is laid in an Information, they 
"mult prove it by thoſe that know it of their own Knowledge. 
| do you know it to be the ſame ? Se a 


Mr. Sol. Gen. That's very well, Sir. © 9 8 

Sir Rob. Sawyer. Ay, fo it is, Mr. Sollicitor, It is a wonderful 
| thing, my Lord, that we cannot be permitted to ask a Queſtion. 
| Do you know it to be the ſame, Mr. Bridgeman, I ask you 
again ? | h 


Mr. Byidgeman. | have not compared them I tell you, Sir Robert 
Sawyer. „ : 


Sir Rob. Sate yer. Then that is no Proof. 


L. C. F. Would you have a Man Swear above his Belief, he 
tells you he believes it is the ſame. 8 


| Sir Rob. Sawyer. Is that Proof of an Information ? 


5 C. F. Well, you'l have your. time to make your Objections by 
and by. | | | 


Mr. Att. Gen. Then Swear Sir Jobn Nicholas. 
Sir John Nicholas. I am Sworn already. | 


Mr. Att. Gen. I ſee you have a Paper in your Hand, Sir John 
N icholas, pray who had you that Paper from? | 


| Sir Fohn Nicholas. I will give you an Account of it, as well as 
can. r 


Mr. Pollis/en. Before they go to another thing, my Lord, we 
think they have failed in their Proof of their Information, about the 
Printing this Declaration. : 4 


Mr. Att. Gen. Where is Mr. Hills. 


Mr. 7uft. Allyb. They have laid, That it was printed by the 
King's Order; and it is fuch a matter, Mr. Sollicitor, as you may 
clear, if you will, ſure, EO: 


Mr. Sol. Gen. There is Mr. Hul, now I ſee kim. 1 
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L. C. F. I was going to give Order that you. ſhould {end to 
Printing-houſe for him. 


Mr. Juft. Airb. They may put this matter out of doubt to- 
they will, on the other ſide; for. I fee they have a Copy in Pri: 
and there's the Original, they may compare them if they . 


. Sel. Gen. I am very glad to hear ſuch a ſtrong Objection. 


Sir Rob. Sawyer. We would clear the way for you, Mr. Sollicitor. 


* 


Mir. Sol. Gen. No, you put Straws in our way; we ſhall be able 
enough to Clear it without your help. Swear Mr. Hills and young; 
Mr. Graham here. 


——— 


Hill and Graham ſworn. 


Mr. Sol: Gen. Mr. Graham, did you compare = of theſe Printed 
Declarations with the Original ? 


Grabam. Yes, I did compare ſome of them, and did mad 4 
ments as I went along. | | 


Mr. Sol. Gen. Shew one that you have compar'd with the 
Original!? | 


Mr. Att, Gen, Hills is here himſelf, we'll ask him. Are 1 
Sir? 


Cryer. H is ſworn. 


Mr. Att. ow, Pray were the King's Declarations for Liberty of 
Conſcience printed both of them ? | 


Hills. Ay, ant pleaſe you, Sir. 

Mr. Att. Gen. You printed mes I chiok. 

_ Hills. Les did print them. TE 

Sir Rob. Sawyer, Mr. Hills, you ſay they were printed: pen 


your Oath, after they were printed, did you examin them with the 
Original under Seal? 1 J n 4 o_—_ 


Hill.. They were examined before they were. oY 

| Sir Rob. Sowggr. Did you examin them? "Wo | 

Hill. 1 did not, here's one that did. 5 
% Gen, Who is that? 


U 
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Hilli. It is Mr. Williams here. | 


Mr. Sol. Gen. Swear him. 


Williams ſworn. 


' Mer. Sol. Gen. Do = hear, Wi 8 ? Do you know that the 
King's Declaration for Liberty of Conſcience, two of them, one of 
the 4th of April, and the other of the * of April, were printed? 
Williams. Yes, my Lord. 


Mr. Sol. Gen. Did you examin 1 5 after they were printed, by 
the Copy they were printed by ? Williams. Yes, I did. 


Mr. So}. Gen. Where had you the Copy; who had you it bom? 
Williams. I had it from Mr. Hills. 


Sir Rob. Sawyer. Mr. Williams, did you examin them with th 
Original under the Great Seal? 


Williams. The Firſt Declaration I did. 
Sir Rob. Sawyer. The Second Declaration is the main. 
_ Hilliams, The Second was Composd by the F irſt. 


Sir Rob. Sawyer. Why, is there no more in | the Second ale 
tion than there was in the Firſt? 


* Yes, there is, Sir. 


Sir Rob. Sawyer. Did you examin That with the Original under 
the Great Seal? 


Hi Gans No, I did not. 


1 Sol. Gen. Can any one tell who did examin it under the Great 
al? f 


Mr Fich . Pray what did you examin it by, Mr Williams ? 
Williams. By a Copy that I receiv'd from Mr. Hills. 


Mr Att. Gen. Then we will go on; andwe defire Sir John Nicholas 
© give an account where he had chat 1 5 80 that he has in his hand. 


Mr Finch. My Lord, it does not appear that the Copy that was 
Printed is the true Copy of the Declaration. 


Mr Att. Gen. He ſays he had it from Mr Hill. 


by 
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Mr Finch. Pray, Mr Hills, what did you examin that Copy by, 
which you gave to Mr Williams? 


Hills. L had the Copy from Mr Bridgeman. 


Mr Finch, Did you examin it with the Original under the Great 
Seal? 


Hills, 1 did not examin it, I had it from Mr Bridgeman. 
Mr Finch. What, was it under Seal? | 
Mr Bridgeman. It was the Original ſigned by the King. 
Mr Finch, But I ask 8 was it under Seal? 


Mr Bridgeman. Not under the Great Seal it was not, it was the 
very Declaration the King ſigned, 


Sir Rob. Sawyer. But it ought to be compar'd wick oh Original: 
or it is no good proof that it is the ſame. | 


Mr Sol. Gen. Sir Robert Sawyer, you underſtand Collation bettor 
ſure, you ſhould be aſham'd of ſuch a weak Objection as this. 


Williams. We neyer bring our Proof to the Great Seal. 


Sir Rob. Sawyer. But if you will have it Proof at Law, you muſt - 
have it compared with the Original. "I | 


Mr Sol. Gen. Do you think there is any great ſtreſs to he laid 
upon that? we only ſay it was printed. 


Sir Rob. Sawyer. But you have made it part of your Informatiop, | 
and therefore you mult prove it, a 


L. C. J. I think there's proof enough of that ; there need no ſuch 
Aicery, : 


Mr Pollixſen. Well, my Lord, we muſt ſubmit, let them go on, 
we won't ſtand upon this. 


Mr Att. Gen. Then pray let me go on. Where had you that 
Paper, Sir John Nicholas ? 


Sir John Nicholas. I had this Paper from the King's hand, 
L. C. J. Putit in, . 
Mr Sol. Gen. Who had you it from, do you ſay ? 


Sir John Nicholas. From the King. 5 
| Mr 
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Mr, Suh. Gen. About what time had you it m che aas Sir d. 


Sir I. Nich. I had it twice from the King, 8 
uren e n e, $1e'3 
Sit 5. Nich. The firſt time was in Cbuncit the Sth of ad month, 
Mr Sol. Gen. What became of it afterwards ? 

Sir J. Nich. The King had it from me che 12th, and the ah 


had it from the King again. 


Mr: Sol. Gen. Pray deliver it this way into the Court: MWe:will 
now go on, and prove the Biſhops hands to it. This is the Paper 
vpon which we bringing;this Information, Gentlemen; it is all the 
Hand-writing of my I. ord va ws A and figned i & Him and the 
rolt of the Biſhops. 


j . 


Vir At. Gen. I ſuppoſe my Lords the Biſhops will not put us to 
prove it, they will own cheir Hands. 


JL. de, Mr \ctorney, their Council will put you to prove 
35 | 8 2rceive pour belt way is to ask nothing of them, 


Vr Att. Gen. Mv Lord, we will defire nothing of them, we will 


20 on to our Proois. Call Sir Thomas Exton, Sir Richard Raynes, 
Mr Brooks, Mr Recorder, and Mr William Middleton. 


Sir Thomas £xton appeared, and was ſworn, 
IL. C. J. What do you ask Sir Thomas Exton ? 
Mr Alt. Gen. Pray convey that Paper to Sir Thomas Exton. ' 


Mr £2}. Gen. Shew that Paper to Sir Thomas Exton.— Sir Tho- 
mas, | would ask you one Queſtion: Do you know the Hand-writ- 
ing of my Lord Archbiſhop of Canterbury ? 


Sir Thomas Exton, I'Il give your Lordfhi p what account I can. 


Mr Sol. Ges. Pray, Sir, anſwer my queſtion ; Do you know his 
Hand- writing ? 


Sir Thomas Exton. I neyer cd bim write ** times in my life. 


Mr Sol. Gen. But I ask you, upon your Oath, do as ha 
to be his his Hand-w pong P Y yr u believe that 


--» 


Sir Tho. Exton. I do believe this may be of his Hand-writing 


Mr Sol Gen, Do you believe all the body of it to be oc his H ang- 
Writing. or onl-- - 


; Bu 25 
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Sir The. Exton. I muſt belieys it to be ſo, for I have ſeen ons of 
his Hand-writing, and this is very like it. 


Mr Sol. Gen. What ſay you to the Name ? do co tet 
his Hand-writing * - 


Sir Tho, Exton. Yes, I do. 


"ai Sol Gen. Do you know any of the reſt of the Names that are 
upon that Paper ? 


Sir Tho. Exton. No, I do nor. Fe 2 


L. C. J. Do you for the Defendants ask Sir Tho, Exton any 
Queſtion ? 


Sir Rob. Sawyer. No, my Lord. 
Mr Art. Gen, Then call Sir Richard Raynes. 


Sir Tho, Exton. My Lord, Sir Richard Raynes hw been fi fk this 
month, and has not been at the Commons. 


Mr Sol. Cen. We have no need of him. Call Mr Byooks:. 
| Mr Brooks (worn. 
Mr Att. Gen. Pray (ſhew Mr Brooks that Paper, 


Mr Sol. Gem Mr Brooks Lask you this Queſtion;. Db you 
my Lord Ar 1 Hand- writing? b - know 


Mr Broks Yes, my Lordi 


Mr Att. Gen. Pray look upon that a FE on be hat 9 
my Lord Archbilkop's Hand? Y to be 


Mr Brooks. Yes, my Lord, I do believe it to "® my y Lond Archs- 
biſhop's Hand? 


Mr Att. Gen: What ſay you to che whole bro of the "oY 
Mr Brooks. I do belieye it to be his Hand, 1 
Mr Att. Gen. What do you ſay to his Name CHE ? 
Mr Brooks, I do believe this Name is his Hanck Writing: 
Mr Sel. Gen. Call Mr Milliam Middleton, i: 


Mr Att. Gen. Pray Mr Brooks don't away, but look the- 
Names of the Biſhop of St. __ 929, and od my Lord of Ely... Ti = 
Mr, 
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Mr Sol. Gen. Do you know my Lord Biſhop of St. Aſapl's Hand- 
writing ? ear RS ET. . 
MI Brooks. L have ſeen my Lord Archbiſhop of Canterbury and 
25 TP of St, Aſapb's Hand-writing, and I do believe this is his 

and. | | . 1 | 


Mr. Sol. Gen. Look you open the Name of my Lord of Ey; do 
you know his Hand-writing 


Mr Brooks. My Lord, I am not fo well acquainted with my Lord 
of Ely's Writing. % E 


Mr Sol. Gen. But have you ſeen his Writing? 
Mr Brooks. Yes, I have. 
Mr Sol. Gen. Is that his Writing do you think ? 
Mr Brooks. It is like it, 
Mr Sol. Gen. Do you believe it to be his Hand? 


: Mr Brooks, Truly I do believe it. 
Sir Geo. Treby. Did you ever fee him write? 
Mr Brooks. No, Sir. | 
Mr Sol. Gen. But he has ſeen his Writing. 


Sir Geo. Tyeby. How do you know that it was his Hand-Writing 
that you ſaw ? | | bs | 


Mr Brooks. Becauſe he own'd it. 
L. C. J. How do you know it, do you ſay ? 


Mr Brooks. I know it, I ſay, becauſe I have ſeen a Letter that 
he writ to another perſon, which he afterwards own'd. 


L. C. J. What did he own, Mr Brooks ? 


a Mr Brooks. That he wrote a Letter to another perſun, which I 
aw. | | | 


Sir Rob. Sawyer. Have you the Letter here, Sir J 


5 Lee No, Sir, che Letter was writ to my Lord Biſhop of 
x ord. | | 
Lord 


Sir Geo. Treby. To whom, Sir? BE 35 N 1 
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Sir Geo. Treby. Can you tell what was in that Letter? 
Mr Att. Gen. What is that to this Queſtion? You ask him, how 


he knows his Hand-writing: and, oye he, I did not ſee him write, 
but I have ſeen a Letter of his to the Lord Biſhop of Oxford. 


TL. C. J. And he does ſay, my Lord of Ely own'd it to be his 
Hand that is there. 


Mr Sol. Gen. No, my Lord, that's a miſtake, he own'd a Letter 
that be had writ to the Biſhop of Oxford to be his Hand-writing, 
and by campariſon of this with that (ſays he) I take this to be his 
Hand- writing. | 


Mr Brooks. That is my meaning, my Lord. 


Mx Sol. Gen. Pray ſpeak out, and tell us what are the reaſons 
that makes you ſay you believe this to be the Biſhops of Ey's 
Writing? js 


Me Brooks. Becauſe it reſembles a Letter that I have by me of his 
writing to the Biſhop of Oxford. Wy 1 


Mr Sol. Gen. And you ſay he own'dthat Letter to be his ? 


Mr Brooks. My Lord Biſhop of Oxford did anſwer it, andT wait» 
ed upon the Biſhop of Ey with the Anſwer, and he did own it. 


Sir Geo. Treby. How did he own it, Sir? 
Mr Breebs. I had ſome Communication with my Lord of Bly a- 
bout the ſubſtance of that Letter, and therefore | apprehended he 


own'd it. | 


Mr Jud. Powe!l, That's a ſtrange Inference, Mr Sollicitor, to prove 
a man's Hand. 


Mr Att. Gen, We have more Evidence; but let this ge as far as 
it can. 


Mr Serj. Pemberton, Certainly, my Lord, you will never ſuffer 


ſuch a Witneſs as this. 


L. C. J. Brother Pemberton, ] ſuppoſe they can prove it other- 
wiſe, or elſe this is not Evidence. | * 


Mr Fu/?. Powell. So they had need, for it is a ſtrange Inference of 
Mr. Sollicitor, that this is a Proof of my Lord of Ely's Hand- writing. 


Mr Fuſt. Holloway. The Biſhop of Oxon was dead before any of 


this matter came in agitation. 
| Mr. 


1 
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Mr 80% Gen. My Lord, we will bring other Proofs. Call Mr, 
Clhetwwed and Mr Smith, | | 1 | 


- Mr Chetwood and Mr Smith Krorn. 


Mr Sol. Gen. Mr Chetword, we would know of you if you know 
my Lord Biſhop of Ely's Hand- writing? n * 


Mr Chetwood, I never ſaw him write. 


Mr Set. Gen. That's not an Anſwer to my Queftion: Do you 
know bis Hand-writing ? ee 


Mr Chertwoed. | do not certainly know it. 
Mr Sol. Gen. Have you feen any of it? 


Mr. Chetweed, I have ſeen my Lord of Eiy⸗s Writing that has 
been ſaid to be his. 2 


L. C. J. But ſurel 


bim write. 


2 ay 1 3 — 
= = — ͤ—J— — 


y you had better take a Witneſs that has ſeen 


A 
— — 


— 


Mr Yuft. Powell. I think *tis' hardly poſſible for a man to prove 
his Hand, that has not ſeen him write. | 5 


—- 
* 


_ — — — 
— — — 
— = 
— 


T. C. J. I think dis better proof, indeed, to bring ſome that has. 
feen him write. | | | 


. —_ 
Pn — — —y—„—᷑ñ —— 
= r 
— —— = * 
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Mr Chetwood. My Lord 'tis a long time ſince I ſaw my Lord of 
£1y's Writing. | | I 

LE J. Pray bring ſome other Proof, if you have it. 

Bp. of Peterbu gb. My Lord, we are hear as Criminals before | 
your Lordſhip, and we ate profecuted with great Zeal : I beg your ; 


Lordſhip that you will not be of Council againſt us, to dire dem 
what Evidence they ſhall give. 


TL. C. J. My Lord of Peterburgh, I hope I have not behaved: 
my ſelf any otherwiſe hitherto than as becomes me : I was ſaying 
this (and I think I ſaid it for your Lordſhips advantage) That this 
was not ſufficient Proof; and I think, if your Lordſhip obſerved 
what I ſaid, it was for you, and not int you. 


Bp. of Peter. It was to direct them againſt us, how they ſhould 
give Evidence. 


Mr Serj. Pemberton. Pray, my Lord of Peterburgh, fit a 
you'll have no wrong done you. | 


Sir Rob. Sawyer. We that are of Council will take care of that; 
and pray, my Lord, will you pleaſe to paſs it by. Lord 
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I. C. J. We are not uſed to be fo ſerv'd, and Iwill not be uſed fo. 


Mr Sol. Gen. If your Lordſhip e to paſs that by, for what 
your Lordſhip ſaid was in favour of my Lords the Biſhops, but I ſee 


| they do not take 1 it ſo. 


Mr Att. Gen. Pray, Mr Chetnned, do you look upon the Name 
of my Lord of Sy "do you believe that to be his Hand- writing? 


Mr Chetwood, do believe ROI | 


Sir. Rob. Spe Thats very well, when he = he never fa 
him write. 


Mr Juſt. Powell What is the the reaſon of thatbelief of his, I would 
feign know ? ; | | 


Mr Cbeter vod. I have ſormerly ſeen his Hand, I think it was his z 
but I never ſaw Lord of Ely write his Hand, 1 


ir Reb. Sawyer. Then the Queſtion is, Whether this be Eyidence ? 


Mr Finch. How do you know that that which ub ſaw Daily 
was my Lord of Ely's Hand? 


Mr Chete id have no ſuch Certainty, as as poſtively. to ſwear 
that that was his Hand. 


yy 


Mr Sol. Gen. Mie will go on to other Proofs; and if we want bet- 
ter Evidence at the edel we will argue with them; 1 | | | 


Mr Chetwood. Jam not certain that what I faw was) my Lord of 
Fiy's Hand-writing, becauſe I never law him write. 


"© ww 


Ta 


Mr Fol. Gen. Lou do very well t to der your good af-Qion. | 

'\ , $99 7 A 
Mr Att. Gen. Mr Smith, Tot ak you this! Queſtiots -Do- yolk 
know my Lord of Es Hand-writing ? 
\r ard — 


2 * 


Mr Smith. J have ſeen it often. 
g 4 ' ved ; N © , „ 
Mr. Att. Cen. Look upon the Name of my 7 of F My in that 
Paper; Do you believe it to be my e or not 


Mr Smith. I did not ſee him write it, Sir; I. ban tell whecher ic 


is Or no. 
* * | [ 


I. C. Juſt. Did you ever ſee bis Name J 75 
Mr Smith. Yes, but it was a great 8 200, oe here are but 
ſeven Letters, and I cannot judge by that: I Was better acquain d 


with his Hand writing heretofore. | By 
No. VIII. X 
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Mr Sol. Gen. Pray, Sir, anſwer me; Do you believe it to be 


his Writing, or do you not ? 


Mr Smith. I believe it may, for I did not lee him write it. 
Mr Sol. Gen. But my Queſtion is, Do you believe i it, or do you not? 


Mr Smith, I ſay, I was better acquainted with it heretofore than 


| I am now. 


Mr Sol. Gen. But pray anſwer my Queſtion : Do you, belieye that 
to be my Lord of E/y's Hand- writing, or do you not? 


Mr Smith. I believe it may, Sir. 
Sir Rob. Sawyer. Why do you believe it ? 


Mr Smith. I have no other reaſon to believe i it, but becauſe I 
have ſeen ſomething like it. | 


Mr Juſt Powell. How long ago is it ſince you ſaw him write? 
Mr Smith. I have not ſeen him write, ſo as to take notice of it, 


for ſome years: I could better judge of it when he writ his Name 
Turner, than now it is Ely, becauſe there was more Letters to 


judge by. | 
Mr Middleton ſworn. = 
L. C. Fuſt. Here's Mr. Middleton? what do you call him for? 
Mr Sol. Gen. To prove many of their Hands. 
Mr Att. Gen. Pray ſhew him that Paper. 


Mr Sol. Gen. Firſt, Mr. Middleton, do you know my Lord Arch- 
biſhop” 8 Hand-writing ? | | 


Mr Middleton. I have ſeen his Graces Hand-writing, 

Mr Sel. Gen. Do you believe it to be his ? 
Mr Middleton. It is very like it. 

Mr Sol. Gen. But do you believe it, or doyou not? 

Mr Middleton. I do believe i it. 


Mr Sol. Gen. Do you know my Lord Bi wp of St. Aſaph Hand- 
writing ? 


Mr Middleton. I neyer ſaw it as I know of, 
Rl Mr, Sol. 


— ————— * 8 
— —  —— — 


— 
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Mr Sol. Gen. What do you ſay to my Lord of Ely? his Name 
is next. | 


Mr Middleton, It is like his Lordſhip's Hand. 
Mr Sol: Gen. Do you believe it, or do you not? 
Mr Middleton. It is like it, that's all I can fay. 


Mr Sol. Gen. Cannot you tell whether you believe it, or not be- 
lieye it ? | 


Mir Middleton, I do believe it is his hand. 


Mr Sol. Gen. Did you ever ſee him write? for I would clear this 
matter beyond exception, | 


Mr Middleton. I have ſeen his Lordſhip write, but I neyer ſtood 
by him ſo near as to ſee him make his Letters. 


Mr Sol. Gen. Is that his Hand-writing ? 
Mr Middleton. It is like it, I believe it is his. 


Mr So}. Gen. You did not guide his Hand I believe — Do you 
know my Lord of Chichefter's Hand- writing? 


Mr Middleton. Sir, Tam acquainted with none of their Hands but 
with my Lord of Canterbury's and my Lord of EI. 


Mr Sol. Gen. Do you know my Lord of Petersburgh's Hand- 


writing ? 


Mr Middleton. J had my Lord of Petersburgh's Writing two years 
ago for ſome money, but I cannot ſay this is his. 


Mr Scl. Gen. Do you believe it to be his? 


Mr 7id4/ten. T never took notice of it ſo much, as to ſay, I be- 
lieve it o be like it, I never ſaw it but once. 


Mr Sol. Gen. Do you know any other of the Names there ? What 
ſay you to the Biſhop of Briſtol's Name. En 


Mr Middleton. I ſaw once my Lord of Briffo's Hand- r 
Mr Scl. Gen. What ſay you to that Writing there? 

Mr Middleton. It is like it. 

Mr Sal. Gen. Do you believe it to be his or no ? 


1 4 Mr. 
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Mr Middlaton. Truly, that I cannot ſay, for I never ſaw it but 


One. 1 


> a | . 1 
* * | 7 of * N 92 — 41 I a 0 
I. C. 7. You never ſaw him Write, did you ? 


Mr Middleton. No, my Lord, never . 
| : ; . l 2.3 * 8 „ +48» ' 
Mr Sol. Gen, Then we will call Sir Thomas Pinſold, and Mr. Cla> 
vel. Sir Thomas Pinfold is there, Swear him, 
A; Sir Thomas Pinfold Sworn. 
Mr Sol. Gen. Sir Thomas Pinfold, do you know my Lörd Biſhop of 
Peterburgh's Hand- writing? pe | | EO | 
Sir Thomas Pinfold. Truly, not very well, never ſaw but one | 


Letter from him in my Lie; thew me his, Hand, and L will tell 
Which was done. e 1 


you 
Mr Sol. Gen. Well Sir, what ſay you to it? 


Sic Tho, Pi fd. Then upon my Oath I fay, I cannot well tell 
upon my own Knowledge that it is his Hand. TO HENNA 


Mr Sol. Gen. Lask you, do you believe it to be his Hand? 
Sir Tho. Pinfold. Sir, upon the Oath that I have taken will an- 
iwer you, that upon this account, that I haye heard there was a 
Paper delivered by my Lords the Biſhops to the King, and this Pa- 
per that you offer me, I ſuppole to be the ſame, upon that Score I 
do believe it, but upon any other Score I cannot tell what to ſay. 


Mr Fel. Gen. I ask you upon your Oath, Sir, do you believe it is 
his Hand-writing or no? „ 

Sir Tho. Pin feld. Sir, J have anſwered you alroady, that upon my 
own Knowledye I cannot fay it is his Hand-writing ; but becauſe I 
have heard of ſuch a Paper, I do believe it may be his. 


; L. C. J. Did you ever ſee my Lord Biſhop write ? 2 

Sir Tho. Pirfold, 1 have been in his Chamber ſeveral 88 when 
he has been Writing, but 1 had more Manners than to look upon 
what he Writ. | 


L. C. J. Did you never ſee him write his Name ? 


Sir Tho, Pi fold. I do not know that Jever ſaw him write his 
Name, but [ have ſeen him Writing I fay, and ſo my Lord Biſhop 
— Frans ſeen me Writing; but I believe he does not know my 


Mr. 
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Mr Sol. Gen. You have ſeen him write you ſay, © f 


Sir Tho. Pinfold. I tell you, Mr. Sollicitor, I haye been in his 
Chamber when he has been Writing, but I had more Manners 


than to look over him. 
NI Jul. Powell. Then you did never ſee any of that Wridng, 

Sir Tho. Tired. I cannot ſay I did, my Lord. 

L Mr Att. Ger, Pray did you never ſee any of his Writing but that 
Sir Tho, Pinfold. No, not that I remember. 


Mr 7u/t. Powell. Mr. Sollicitor, you muſt call other Witneſſes, 


» 


for this does not prove any thing. 


Mr Att. Gen. We will go on——Swear Mr. Clavelh. 


Mr. Clavell Sworn. 


Mr Sw Gen. Do you know my Lord Biſhop of Peterburgh's. 
Hand- writing or no? -E 


Mr Clavell, [ have ſeen it many times. | 


Mr Sol. Gen, Do you know it when you ſee it ? 


Mr Clavel). believe [ do, ir. 


Mr Sol. Gen. Pray look upon that Paper, and upon your Oath: 
tell us, do you believe that Name to be his Writing, or no ?: 


Mr Clavell. I do believe it is, my Lord. 


Mr Alt. Gen. Pray look upon the reſt of the Hands there, do- 
you know any of the other Names? a 


Mr Cuvell. No, I do not. | 
Mr tt. Gen, Have you ever ſeen any of their Writing ? 


Mr Clavell, It is probable-1 may have ſeen ſome, but do not now 
remember it. | | | 


Mr So. Gen. I think you are a Bookſeller, Mr. Clauell. 


Mr Clavell. Yes, I am lo, Sir. 


Mr Sol. Gen. I ſuppoſe you have had ſome Dealings with them; 
in the way of your Trade, hs 20 ne yer ſee any of their Mr. 


a . 
4 . 
F ww» . * 
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Mr Clavell. J have ſeen the Names of ſome of them, but it is ſo 
long ſince that I cannot Remember. N 


L. C. J. Did you ever ſee my Lord of Peterborough Writ ? 


Mr Clavell. T cannot tell whether ever I ſaw him Write his Name 
or no; but I have had ſeveral Letters from my Lord of Peterborough. 


re 
Mr Sol. Gen, Is that his Hand- writing? JC 
Mr Cluvell. I cannot ſay it is, I believe it is. | 
Mr Sol. Gen. You have had Letters from him you ſay ? 
| | | a5 
Mr Clavell. Yes, and it ſeems to be like his Hand. 
Mr Pollixfen. But you never ſaw him Write his Hand you ſay ? to 
Mr Clavell, I cannot ſay Jever did. 
Li 
Mr Sol. Gen. Theſe Letters that you have received 8 my . 
of Peterborough, did he own them? Do you think they were Coun- 
cerfeit, or of his own Hand- -writing ? G 
Mr Clavell. I ſuppoſe he has owned them, Sir. 
Mr F. Powell. But you muſt Anſwer direct, Sir, Did he own 
them ? | ſa 
Mr Sol. Gen. What did thoſe Letters concern ? were they about - 
Books, or what? | L 
Mr Clavell. They were ſometimes about one buſi neſs, ſometimes 
about another. hi 
Mr Sol. Gen. Was the Subject-matter of any of theſe Letters a- 
bout Money ; and was it * you ? Did * receive, or did you give B 
any account of it? - 
Mr Clavel. They were about feral Buſineſſ es, 5 01 
L. C. J. Look you, Mr. Clavell, you muſt give us a particular 
account as you can, W 
C: 
Mr Sol. Gen. Pray, Sir, upon thoſe Letters were the d 
that thoſe Letters required, e e things 385 
Mr Clavell. Yes, they were, ; | 
1 | ; 0 
| | Mr. Sol. Gen. Did you do your part? 
Mr. Cave). Yes, I did. 1 - al 


E £354 es 


Mr. 
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Mr Sol. Gen. Now I would ask yon, Do you believe that 
Name of my Lord [Biſhop of Peterborough to be the Hand-writ- 
ing of my Lord Biſhop ? 25 


Mr Clavell. I believe it is. 


Mr F. Powell. Do you know that thoſe Letters that you ſay you 
received from my Lord, were of my Lords own Hand-writing, Do 
you Swear that, 


Mr Clavel}, My Lord I cannot Swear that. 


Mr Finch, Do you know whether the Letters that you received, 
az you ſay, were written by my Lord himſelf, or by his Secxetary ? 


Mr Clavell. I have received Letters 3 him, and his Secretary 


too. | 
= 


Sir G. Treby. But were you preſent with him when he writ any 
Letters with his own Hand! | 


Mr Sol. Gen. You do not mean a Letter to your ſelf ſure, Sir 
George? | 


Sir Geo. Treby. No Sir, I fay any Letters. 


Mr Clavell. T have been preſent with my Lord often, but I cannot 
ſay I have ſeen my Lord write. 


L. C. J. He has here told you, he has had ſeveral Letters of my 


Lords own Hand, and from his Secretary too. 


Mr J. Powel], He has faid it, but you ſee he ſays he never ſaw 


him write. 


Mr Sol. Gen. We have given Evidence againſt my Lord Arch- 
Biſhop, Lord-Biſhop of Ely, St. Aſaph, Peterborough, and Br iſtol. 


" Mr J. Powel!, Certainly Mr. Solicitor you miſtake 


ON | 


But go * 


Mr Sol Gen. Me have given Evidence I ſay againft them, Sir, but 
whether it be ſufficient Evidence, we thati Argue by and by. 
Call Mr. fFogper and Mr. Chetwood again. 


Mr. Chetwood appeared. 


Mr Sol. Gen. Do you know the Hand-writing of my Lord Biſhop 
of Path and Wells? | 


Mr Chetword. I have ſeen it Twice or Thrice, but it is a ccnfider- . 
able time ſince I did ſee it, | 
| Mr. 
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Mr Sol. Gen. Do you believe that is his nn > 


VI. r Chet u bod. Fn; ſaw him write bis Name in my L Life. 


Ms Sol. Gen. Pray look upon the Name, and tell us what you . 
believe of it? 5 | 


Mr Chetwood. [ believe i it may, Pin [do not certainly know it to 
be his Hand, I rather believe it is my Lord Biſhop of Bath and We!ls 
his Hand, than I believe that other to be my Lord of Peterboro oughs, 


Sir Geo. Treby. Do you believe chat to he my IT of Peter- 
berovgh's Hand or no? | 


N Chet wood. 1 ſay, J rather believe chat this is the Biſhop of 
Bath and Melli his Writing, than that which is above it or below 
it, to be their Writing; but truly I do not t diſtinctiy know my Lord 
Biſhop of Beth and Mels his Hand: 

Nr Sol. Gen. Call Mr Flooper. 
I. C. J. You are very lame in this matter. 


Mr 8, Gen. The Witneſſes are nailing, and we mult find out 
che Truch as well as we can. 4 


Mr. Hooper did not appear. | 
Mr Sel. Gen. Call Mr, James and Mr. Powell. 
| Mr. James appeared and WAs 5 worn. 


Mr Sol. Gen. Do you know my Lord Biſhop of Briſtol's Writing, 
Mr. Fames ? 


Mr. James. Yes, I believe I do, but I am not fo certain, han 


my Lord Writes ſeveral times ſeveral Hands. 


2 


Mr Sol. Gen. Shew In the Paper: Is that my Lord of ws 
Hand ? | 


Mr James. I cannot ſay it is or no. 
| Mr So. Gen. W. hat do you believe? 

Mr James. It looks like his Hand, and tie s all I can lay. . 

Mr Sol. Gen. But pray hearken, and Anſwer to what I ask you; 
you are prepared for one Queſtion it may be, and I ſhall ask you 


another: upon your Oath, Do you believe i it to be the Hand- - writing 
of my Lord of Brijio/ ? 


Mr, 
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Mr James. Upon my Oath, I can only ſay it looks like it that's all. 


L. C. J. Did you ever ſee him Write? 


Mr. James. Yes, my Lord, I have ſeen his Hand- writing ſeveral 
times, and it is like his Hand- writing, that is all I can 8 vera 


Mr. S/. Gen. Sir, remember you are upon your Oath, and An- 
ſwer my Queſtion. | 


— 


liam Wilhams . 


Mr. James Upon my Oath, I know no more than that, Sir Wil. 


Mr. So. Gen. I ask you, Sir, whether you believe it to be his 
Hand or not? 


Mr. James. My Lord, It looks like his Hand, and it may * his 
Hand. | 


Mr. Att. Gen. But you do think and believe one way or other: 
What do you believe ? 7 ther : 


Mr. James. It may be his Hand, for what I know, and it may ade, 

Mr. Sol. Gen. It may be your Hand. S 

Mr. James. No, Sir, it cannot be mine, I am five] A 
- Mr. Sol. Gen. What do you lations ? 


Mr. James. I believe it may be his Hand, or it may not be his 
Hand, that is all I can fay. | | 


I. c. F. come Sir, you muſt Anſwer fairly, Do you believe! 
be his Hand, or do you not? / ? ene vè it to 


Mr. James. Yes, I do believe it. 
Mr. Att. Gen. You are very hard to believe methinks. 
Mr. James. No, I am not. 


Mr. Sol. Gen. You do very well now Mr. James; when you do 
well, we'll commend you. | 


Mr. Att. Gen, Call Mr. Nathaniel. Powell, 
Mr. Powell was Sworn. 
Mr. Sol. Gen, Pray, Sir, let's know what's your Name. 


Mr, Powell, My Name is Nathaniel Powell, 
| 2 - M a. 
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Mr. Jol. Gen. Pray do you know the * of my Lord 


Biſhop of Chichefter. 


Mr. Powell. I haye not ſeen the Paper, Sir. 
| Mr. Sol. Gen. Do you know his Hand-writing ? 
Mr. Powell. Yes, et do. | 
Mr. Sol. Gen. Look upon that Name of his, 
| Mr, Powell. 1 did not ſee my Lord Write that. 
Mr. Sol. Gen, Who fa you did : No Body asks that of you 
how you Anſwer! Pray Sir, remember your Oath, and Anſwer 


OY Do you believe it to be his Writing or no ? 


Mr. Powell. I believe it is like Los Hand- writing but I did 
never ſee him Write it. 


II. Sol. Gen. No Body ſays you did. 
Mr. Powell. Therefore! cannotSwear poſitively it is his Hand. 
Mr. Sol. Gen. We do not ask that neither. 


Mr. Powell. I cannot tell whether it be his Hand or no. 


Z. C. . you muſt Anſwer the Queſtion directly, and ſeri- 


ouſly: Do you believe it, or do you not believe it? 


Mr. Powell, I 3 tell what to believe in the Caſe. 


Mr. Se. Gen. Then J ask you another de upon your Oath, 


Do you believe it is not his Hand? 


Mr. Powell. I cannot ſay that neither. 
Mr. Sol. Gen. Once again, I ask you, upon your Oath, Do you 


believe it to be his Hand? I ask you plainly, and let Mankind Judge X 


of you ? 
Mr. Powell. I tell you, Sir, I cannot tell what to believe. 


Mr. Sol. Gen. M Lord, if thefe things be endured, there will 


be an end of all Teſtimony, if Witneſſes do not Anſwer fairly to the 
| Queſtions that are asked them, | 


Mr. J. Potvell. Truly to me, for a Man to Swear his Belief ; in 
ſuch a matter, is an extraordinary thing. 


Mr. Sol. Gen. He is obliged to anſwer Queſtions when they ara 
fairly put to him. | = Mr. 


The TRY AL of the ſeven Biſhops. 77 
Mr. Pollixfen. I think that is a hard Queſtion, not to be Anſwered. 


Mr. Sol. Gen. Make your Exceptions to the Evidence if you pleaſe, 


L. C. J. Firſt, he ſays, He knows his Hand; then he ſays, He 
has ſeen him write; and then he ſays, He did not ſee him write this; 
but he ſhuffles, he won't anſwer whether he believes it or not. 


Mr. Pollixfen, The Queſtion is, Whether belief in any caſe be E- 
vidence? 


Mr. Sol. Gen. If they have a mind to a Bill of Exceptions upon 
that point, let them their Bill, and well Argue it with them 
when they will; in the mean time, we'll go on, and that Which we 
now pray, my Lord, is, That this Paper may be Read. 

Mr. Att. Gen. We have given ſufficient Evidence ſure to have it 
Read, therefore we deſire it may be Read. | 


Mr. Serjt. Levinz. My Lord, before this Paper be Read, we hope 
E will let us be heard to it: we think that what they deſire (to 
ave this Paper Read) ought not to be: for what is al the proof 
that they have given of this Paper? they have a proof by Compari- 
ſon of Hands, which in a Criminal Cale ought not to be received: 
and beſides, my Lord, what is that Compariſon of Hands, that they 
have offered? Some perſons come hear and ſay, They cannot tell 
whether it be their Hands, they believe it may or it may not, for 
ought they know; How ſhall we Convict any Man upon ſuch a 
Teſtimony as this? can we have our Remedy againſt him for Per- 
jury, for ſaying, He believes it to be our Hand? therefore. here 
is not any Evidence to Charge us. For firſt, It is only a Compariſon 
of Hands; And ſecondly, That Compariſon is proved in ſuch an 
uncertain manner: Some of them tell you, They do not know 
what to believe; another tells you, I believe 'tis rather ſuch a Lord's 
Hands; then the others are ſuch a Lord's, I believe tis rather his Hand 
than that above it, or that below it; what fort of proof is all this? 
Therefore we pray it may not be Read till they prove it better, 


Mr. Serjt. Pemberton. Pray, my Lord, ſpare me a word or two 
in this matter for Evidence ſake, there is a preat deal of reaſon wa 
ſhould take Exceptions to the Evidence that has been given: for 
truly I think I never heard ſuch a ſort of Evidence given before; It 
is a Caſe of as great Concernment as ever was in /Ye/fmin/ter- Hall; 
aud for them to come to prove Hands only by thoſe that ſaw Let- 
ters, but never ſaw the perſons Write ; this I hope will not amount 
to ſo much as a Compariſon of Hands. Your Lordſhip knows, that 
in every petty Cauſe, where it depends upon the Compariſon of 
Hands, they uſe to bring ſome of the Parties Hand-writing, which 
may be Sworn to, to be the Parties own Hand, and then it is to be 
compared in Court with what is endeayoured to be proved, and 
upon comparing them together in Court, the Jury may look npon 
it, and ſee if it be right; and neyer was there any ſuch a dan as 

dis 
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| this admitted in any poor petty Cauſe, that is but of the value of 
Forty Sbillings. And therefore as to this Evidence, Firſt, We ſay 


Compariſon df Hands ought not to be gi ven at all in the Caſes of 5 


Crinunals; And I believe it was never heard of that it ſhouid. In 
the next place, if it be admitted to be Evidence, yet it is not ſuch 
an Evidence, as that by Compariſon of Hands the Jury can take no- 
tice of it; for in ſuch manner of proofs by Compariton of Hands, 
the ulage is, That the Witneſs is firſt asked, concerning the V\ rit- 
ing he produces, Did you fee this-Writ by the Defendant, whoſe 
Hand they- will prove; If he anſwers yes, I did, then ſhould the 
Jury upon Compariſon of what the Witnels Swears to, with the 
Paper that is to be proved, judge whether thofe Hands be fo like as 
ro induce them to believe, that the ſame perſon Writ both; and 
not that the Witneſs ſhould ſay, I had a Letter from ſuch a perſon, 


and this is like the Hand of that Jetter, therefore J believe it to- 


be his Hand: My Lord, I hope this ſhall never De admitted for 


Evidence in this Court. 


IL. C. 7. I do take it, that the Witneſs himſelf is Judge of the 
Con par ſon; for if he does know the Parties Hand, and a Paper 
be o:ter:4 him to prove the Parties Hand, he is to compare it in his 
own mind, | f : 


Mr. Serie, Pemberton. It never was admitted to be fo, that I know 


- 
* 


of, my Lord, or ever Read of. 


Mr. Sol. Gen. You may remember ſeveral Caſes about that, par- 


ticularly Sidney's Caſe. 


Mr. Pollixfen. Pray, my Lord, hear me a little as to that: it is 
a Point of very great moment, whether in the Caſe of a Miſde- 
meanour either in an Indictment or Information, it be good Evidence 
to offer Compariſon of Hands; and that this Court did adjudge quite 
contrary upon an Indiftment of Forgery againſt my Lady Carr, 
appears in Srder/in's Reports; they went to prove her Letters Writ- 
ten by ber to Cex, the Court rejected it, and gave their Judgment 


here, That it was no Evidence; and that for this Reaſon, Becauſe 
of the evil conſequences of it. For ſaid they, It is an eaſie matter 


for any Man's Hand to be Counterfeited; that they ſure will agree, 
for frequent daily experience ſhows how eaſily that may be done: 
is it not eaſie then to cut any Man down in the World, by proving, 


it is like his Hand-? and proving that likeneſs by comparing it with 


ſomething that he hath formerly ſeen ? this ſtrikes mighty deep ; the 
honeſteſt Man in the World and the moſt Innocent may be deſtroy- 
ed, and yet no fault to be found in the Jury or in the Judges; if 
the Law were ſo, it would be an unreaſonable Law. Next, my 
Lord, for the Caſe of Sidney, that was a Caſe of Treaſor. Now 
in the Caſe of Treaſon there is always other Evidence brought; 
and this Evidence comes in, but as a Collateral Evidence, to 
ſtrengthen the other; but in this Caſe it is the fingle Evidence, for 
ought that appears, for there is nothing more (for ought I can ſee) 
in the Caſe, but whether this were their Hands, and proved only by 


what 
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beticf without proof; ſurely, my Lord, that was never Evidence 

et to Convict any one; ſo that their proof failes in both Points; For 
ell, It ought to be conſidered whether Compariſon of Hands be K- 
vidence in a Caſe of Miſdemeanour; And next if it be Evidence, 


whether you will take it, that the belief of a Man that brings no- 


thing to compare with it, or never ſaw the Party Write, but has re- 
ceĩved Letters, and ſays, This is like it, and therefore he believes it 
to be his Hand, be good Evidence as a Compariſon of Hands. 


Mr. Serj. Pemberton. My Lord, they are pleaſed to mention 


| a 
Mr. Sol. Gen. Mr. Serj. you have been heard already, and you 
are not to reply upon us; or if you would, we muſt be heard felt 


Mr. Serj. Pemberton. I would only ſpeak to that Caſe of Sidney: 
my Lord, that Caſe differs from this toto Cælo, the writing was found 
in his poſſeſſion, in his Study? there was the proof that nailed him. 


Mr. Sol. Gen. You ſhall ſee how we'll apply it by and by. | 


Mr. Att. Gen. Pray, my Lord, favour me a word in this matter : 
That there is ſtronger and weaker Evidence no Man doubts; but 
that which theſe Gentlemen ſay, that in this Caſe there is no Evi- 
dence, muſt needs be a miſtake: If they mean, that it is not ſo 
ſtrong an Evidence as is poſſible to be given, I agree with them, 
it is not: For if we had brought three or four Men that had ſeen 
them Write this very Paper, and put their Names to it, that had 
been a ſtronger Evidence than this, that we have given; but whether 
we do not give ſuch a fort of Evidence as may induce the Jury to 
believe, that this is their Paper, and their Hands to it, we ſubmit : 
They ſay, this is ſuch a Method as never was taken; but I admire 
that that ſhould be ſaid by Men of their experience and Knowledge 
in the Law; for is their any thing more uſual, or any other courſe 
taken for the proof of Hands, than for a Witneſs to ſay, He knows 
the Hand of the Party very well, tor he has often ſeen his Hand- 
writing, or received Letters from him? and if you, ſhew, him the 
thing that you would prove to be his Hand, and he ſays, I do he- 
lieve this to be his Hand, for this Reaſon, becaule I have had other 
things of his Writing: Certainly in the Experience of any Man 
that has practited, this is an Evidence that is given eyery day, and 
allowed for Evidence. For the Caſe of Mr Sidney, which your 
Lordihip has heard mentioned, it is certainly very oppolite to this 
| 1199.01 it is inſiſted upon and pretended, That, that was Evidence, 

ecauſe it was found in his Study: But without all doubt, that 
would not be the Reaſon: For may not a Book of another Man's 
Writing be found in my Study? and he inſiſted upon it in his 
own Defence: But the Anſwer was, That it ſhould be left as 
the Queſtion, Whether the Jury would believe it upon the Evidence 
that was given, of its being his own Hand-writtng: And fo in this 
Caſe, though it be not ſo ſtrong Evidence, as it we had brought 
thoſe that had ſeen them Write it; yet Evidence it is, and whether 
No, IX, 7 as | it 
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it be ſufficient to ſatisfie the Jury, may be a Queſtion ; but no Queſtion, 
it is good Evidence in Law. Þ | 5 . 


Mr. Sol. Gen. It is a wonderful thing, they ſay, That ſuch Evi- 
dence ſhould be offered: But truly, my Lord, it is a much ſtranger 
thing to hear Mr. Serj. Pemberton ſay, It was never done before; 
and then to make that Remark to your 5 upon the Caſe of 
Sidney. which Tle put to your Lordfhip and the Court as a Cafe, and 
let him contradict me if he can; and then we ſhall ſee how far it 
goes. Sidney was indicted for High Treaſon ; and the Treaſon in- 
ſiſted upon was, a Writing ſuppoſed to be his, it being found in 
his Study; the Queſtion was, whether it was his Hand-writ- 
ing or no? there was no poſitive Evidence that it was his Hand- 
writing; there was no Evidence produced that proved it to be 
his Hand-writing ; for there was no one that Swore, that they ſaw 
him Write it; there was nothing proved, but the ſimilitude of 
Hands. Ay, but ſays Mr. Serj. Pemberton, It was found in his Study: 
will Mr. Serj. Pemberton be content, that all the Libels that are 
found in his Study, ſhall, for that reaſon, be adjudged to be Libels, 
to be his Hand-writing, and he to be a Libeller for them; 1 think 
he will make a ſevere Declamation againſt that, and he would have 
very good reaſon for it: Certainly that which was Evidence in one 
Man's Caſe, will be Evidence in another. God forbid there ſhould - 
be any ſuch diſtinction in Law; and therefore I conclude that this is 
good Evidence. . | 2 | 


Mr. Serj. Pemberton. The Court went upon this, that it was found 
in his Study, and compared with Letter, and Bills of Exchange pro- 
duced in Court; which were Sworn to be of his Hand-writing. 


Mr. Sol. Gen. My Lord, I was by all the time; for I was ordered 
to attend him in the Tower ; and therefore I can tell what paſſed as 
well as any Body. My Lord, they proved no more as to that Libel, 
but only by Compariſon of Hands; they had no other proof in 
that Caſe, but by comparing the Hand-writing ; and that was inſiſt- 
ed upon to be a mighty fallible thing: That which they would 
 Havefor us to compare, Paper with Paper, it is true, would make 
the proof ſomewhat ſtronger, if we could, in ſuch a Caſe as this, 
be able to produce ſuch Evidence: but I appeal to your Lordſhip, 
and ſhall leave it to the Jury, to conſider which is better Evidence; 
theſe Men, that have been produced, that have been Converſant 
with theſe Lords, and acquainted with their Hand-writing, and who 

(as your Lordſhip ſees) are not willing Men to give 8 they 
avoid it as much as they can; and they Swear it all to be the Hand- 
writing of the Archbiſhop of Canterbury, as they believe; which 
is as oe as any Man can Swear. One fays the whole Body of the 
Paper is my Lord of Canterbury's Hand. and he knows it very 
well; ſo that we are not upon a ſingle Name, but a whole Paper 
that contains many Lines: and this is as much as can be proved by 
any one, that did not ſee the thing Written. Then, my Lord; for 
the reſt of the Company, the Evidence is not ſo. ſtrong againſt 
every one of them, as it is againſt my Lord Archbiſhop 3 but is 
| | pe ſtrong 
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ſtrong enough certainly to Convict them of what we accuſe them 
of: And pray, my Lord, what was the Objection in Sidney's Caſe, 
but what has been mentioned here? That any Man's Hand might 
be Counterfeited. I remember in that Caſe, there was one Mr. 
Hharton, a Niang Gentleman, then in the Court, that undertook to 
the Court, 

that was to Swear the Compariſon, ſhould not know, which was the 
one, and which was the other; which certainly was a ſtronger 
Caſe than this. And I ſee ſome of the Learned Gentlemen that 
are now ſtanding at the Bar, who 1 this matter very hard a- 
gainſt Mr. Sidney, and Mr. Sidney -loſt his Life upon that Compari- 
fon of Hands; though Mr. Hharton did teſtifie how eaſie a matter 
It was to have a Man's Hand Counterfeited ; and we all know was 
a Man of Value and Quality; ſo there js a Preſident for Mr. Serj. 
Pemberton, that never heard of this Law before. They ſay the prov- 
ing of ſimilitude of Hands is no Evidence, unleſs you prove the 
actual Writing; what a condition then will England be in, when 
Witneſſes are Dead? Is it not the moſt common practice that can 
be, to produce Witneſſes to prove ſuch Men are Dead, whoſe Names 
are ſet as Witneſſes to Deeds; and they Swear, they believe it to be 
the Hand- writing of thoſe Wigneſles ? can there be any greater Evi- 
dence of ſuch a Caſe, unleſs it be the confeſſion of the Party himſelf? 
My Lord, we are now only upon reading this Paper. We have 
been heard, and they have been heard; now we pray the Paper may 
be Read. | 

Mr. Recorder. We pray it may be Read. 

Mr. Serj. Levinz. If your Lordſhip pleaſe——— 

Mr. Sol. Gen. We are not to be replied upon, Mr. Serjeant. 

L. C. 5 You have ſpoke Brother Levinz, and you have ſpoke 
Brother Pemberton, and I would willingly hear you what you —_ 
to ſay? but we muſt not have vying and revying, for then we 
ſhall have no end. | | | 

Mr. Serj. Levinz. I would offer your Lordſhip ſome new matter 
-which has not been touched upon yet ; why it is not to be Read. 

L. C. F. What's that Brother? | 

Mr. Serj.sLevinz.' All the proof that has been given whatſoever 
it amounts to, has been only of its being Written, but no proof 
has been given of its being Written in the County of Middleſex, 
where the Information is laid, and the matter is 3 | | 

Mr. Sol. Gen. Firſt Read it, and then make your Objection. 


Mr. Recorder. My Lord, as to the Evidence that has been given, 


J would only put your Lordſhip in mind of one Caſe ; and that was 
the Caſe of Sir Samue! Barnardiſton: And the great evidence there, 
was the proof of its being his Hand-writing ; and that being proved, 
was ſufficient to Convict him of a Libel: For they could not be- 
lieve Sir Samuel Burnardiſton was Guilty of making Libels, unleſs 
they were proved to be his Hand-writing. . 
Sir Robert Sawyer. He owned them to be his Hand- writing. 
I. C. J. If you do expect my Opinion in it, whether this be good 
Evidence, and whether this Paper be proved or no; I am ready 
to give it. | | 


Mr. Finch. My Lord, 1 deſire to be heard beſore the Opinion of 


che Court be given. "of 
; Mr 


hat he would Counterfeit that Hand preſently ; and he 
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Mr. Sol. Gen. If there be not proof enougli to induce the Jury to 


believe this is their Paper; yet ſure there is enough to Read it. 

Sir Robert Sawyer. My Lord, we have not been heard to this yet. 
Mr. So. Gen. Why, is this fit to be ſuffered ? * > 

L. C. J. Mr. Sol. I am always willing to hear Mr, Finch. 
Mr. So.. Gen. But I hope your Lordſhip, and the Court, are not 
to be Complemented into an unuſual thing. 2 2 | 
Mr. Serj, Pemberton. It is not a Complement, but Right and 

uſtice. , | 
Ir. Sol. Gen. Certainly it is Right and Juſtice, that there ſhould 
be ſome limits put to Men's ſpeaking, that we may know when to 
have an end. n . 25 =. 461 


Sir Robert Sawyer. Mr. Sollicitor does miſtake the right, my | 


Lord, for we deſire to be heard to this Point; as not having ſpoke 
to it yet, | | | 

Mr. Sol Gen. Pray, Sir, let me make my Objeftion to your being 
heard: For I believe you and I have been chid ſeveral times, for 
ſpeaking over and over the ſame thing. 

Sir Robert Sawyer. This that we' now offer, is not to the ſame 
Point, that we have ſpoken to already. | | 

Mr. Sol. Gen. We are now ſpeaking to the Reading of the Paper, 
and you have ſpoken to it already, e. | wk 
Sir Rob. Sawyer. If the Court will pleaſe to hear us, we have 
that to offer againſt the Reading of that Paper, which has not been 
Offered yet. | e . 

L. C. J. Sir Robert Sawyer, I take ,it, it is in the Breaſt of the 
Court to hear when they will, and as much as they will, and whom 
they will; for if Three or Four have been heard of a fide to ſpeak 
what they will, the Court may very well depend upon the Learn- 
ing of thoſe Three or Four, that they ſay what can be ſaid upon the 
Point, and that's enough; but if Six or Seven deſire to be heard over 
and over to the fame thing, certainly the Court may ftop at Three 
or Four, it they will. | | Ty 

Sir Rob. Sawyer. This is a new Objection that none of us have 
be-n heard to yet. | 5 N 

Mr. Finch: My Lord, that which I offer is not contrary to the 
Rules of Law, nor 3 the Practice of the Court; nor was 
I going anyway to invade that Priviledge which Mr. Sollicitor claims 
of making Objections, and not receiving an Anſwer, 

Mr. So. Gen. What a fine Declamation you have now made ! I 
never claimed any ſuch right, but I oppoſe your being heard over 
and over to the "na thing. | 8 | 

Mr. Att. Gen. Pray, my Lord, let's come to ſome iſſue in this 
matter. | | FH 

IL. C. J. Iwill hear you; but I would not have you introduce it 
with a reflection upon the King's Council. ; 

Mr. Sol. Gen. My Lord, if you impoſe that upon him, you ſtop 
his Mouth? for ſome Men cannot ſpeak without reflection. 

L. C. J. On the other fide, pray Mr. So/licitor, give us leave 
to hear fairly what they have to ſay ; for, Iperceiye, he cannot of- 
fer to ſpeak, but you preſently ſtop his Mouth, 

| Mr, 
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Mr. Finch. My Lord, that which I was going to ſay, is another 
matter than any thing that has been yet offered: We ſay, that 
this Paper ought not to be Read; for that they are obliged by 
Law to prove their Information; and conſequently, having laid a 
particular place where the thing was done, in the Information, 
chey ought to prove that this was done in that place. The Evis 
\ dence that they have given is of my Lords the Biſhops Writing 
this Paper; and they have laid it to be done in Middleſex: And 
this, with fubmilton to your Lordſhip, is local; and they muſt 
Yove it to be Written in Middleſex, where they have laid it, or 
elſe they fail in their proof. This is another Objection, which as 
yet hath net been ſpoken to: That if there be a proof of their 
Hand-writing, yet there is no proof where that Hand was Written; 
and therefore they are not yet got ſo far, as to have it Read againſt 
my Lords, | 


Mr. Att. Gen. For that Point, my Lord, we ſay, this would 
have been as properly ſaid after the Paper had been Read, when 
they come. to make Objections againſt our Proof, by way of De- 
fence: And, with ſubmiſſion, it had been more proper then, than 
it is now: For what are we now doing? My Lord, we are Prov- 
ing that ſuch a Paper was Subſcribed by my Lords the Biſhops ; 
and Sir Jobn Nicholas gives you an Account, that he had it from 
his Majeſty at the Council: And that certainly is in the County 
of Mida ; and it will concern you to prove that it was Writ- 
ten elſewhere. | | 


Mr. Serj. Pemberton. That's very well Mr. Attorney; ſure you | 


do not think as you ſpeak. 


Mr. Att. Ger. Here is a Paper Compoſed and W ritten by you, 


that Sir Fohn Nicholas ſays he had from his Majeſty: How he 


came by it, I ſuppoſe you will tell us by and by: this is your 


Hand-ywriting, that | think we have proved ſufficiently ; this is found 
in the County of Mid4d/z/ex : and you come and tell us, that we, muſt 
Prove that it was Vritten in the County of Middleſex ; and it is taken 


to be Written where it was found, unleſs you Prove the contrary. 


Mr. Ser/. Pein berton. That's pretty Doctrine indeed, and very new. 
Mr. Sol. Gen. My Lord, here's an Objection made too timely: 


We ale now upon Reading of this Paper: And the Queſtion 16, 
whether it ſhall be Read or not be Read. Surely we have given 
Evidence enough to induce the Court to Read ic: And it is anather 
Queſtion, that wil! come time enough afterwards; where it was 
Written? 

L. C. F. Truly, I do not think it was proper for you to ſtand 
upon the Place where it was Written as yet. | 

Mr. Serj. Levinz. When we are upon an Information of a Fact in 
Middleſex, will you hear them give Evidence of a Fact in York- 


ire? 


Mr. Sol. Gen. We are not to be driven by theſe Gentlemen ; we 


are to be directed by the Court. | | 
L. C. F. I think truly it is yet too early to make this Objection. 


Mr. Seri. Pemberton. Surely, my Lord, this is our time to oppoſe | 


the Reading of it, as not proved. 
Bb | Mr. 
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Mr. J. Powe), Mr. Sollicitor, T think you have not ſufficiently 
froved this Paper to be Subſcribed by my Lords the Biſhops. 
Mir. Sol. Gen. Not to Read it, Sir! | 

Mr. J. Powe/l.. No, not to Read it, it is too ſlender a Proof for 
ſuch a Caſe : I grant you, in Civil Ad ions a flender proof is ſufh- 
cient, to make cut a Man's Hand, by a Letter to a Tradeſman, or 
a Correſpondent, or the like; but in Criminal Cauſes (ſuch as this) 
if ſuch a proof be allowed, where is the ſafet) of your Life or any 
Nlan's Lite here. 8 N f 

Mr. 86 / Gen. We tell you a Caſe where it was allowed; and 
that is Mr. Sidney's Caſe; a Caſe of Treaſon, and Printed by Au- 
thority: We tell you nothing, but what was done to'ther day. 

L. C. J. I tell you what lay to it 3 I think truly there is proof 
enough to have it Read: And I am not aſhamed nor afraid to ſay 
it; for | know I ſpeak with the Law: ſay what you will of 
Criminal Caſes, and the danger of Peoples Lives; there were more 
danger to the Goyernment, if ſuch proof were not allowed to 

e good, | Et | 
Mr. J. Powell. I think there is no danger to the Government at 
all, in requiring good proof againſt Offenders. | 

L. C. J. Here's my Lord Archbiſhop and the Biſhop of St. A/uph 
and my Lord of Ey, their Hands are proved; it is proved to be 
my Lord Archbiſhop's Writing by Mr. B/ ookes, and he proves my 
Lord of Ely's Hand by Compariſon, and ſo my Lord of St. A/aph's. 
Now Brother Pemberton, there's an Anſwer to your Objection; it 
being proved that it is all my Lord Archbithop's Hand : Then 
they come and ſay, We'll prove the Hands of the others by com- 
pariſon: And for that they bring you Witneſſes, that ſay, They 
have received Letters from them, and ſeen their Hand-writing ſe— 
veral times: and comparing what they have ſeen with this very 
Paper; ſays the Witneſs, I do believe it to be his Hand. Can there 
be a greater Evidence or a fuller ? | 

Mr. Serj. Pemberton, Admit it be a full Evidence againſt my 
Lord Arch- biſnop: What's that to the reſt? There's no Evidence 
againſt them, | 5 

Mr J. Allybone. Brother Pemberton, as to the Objection you mal e 
of Comparing of Hands; it is an Objection indeed, I do agree: But 
then conſider the inconvenience which you and Mr. Polliaſen do ſo 
much inſiſt upon: It a Man ſhould be acculed by Compariſon of 
Hands, Where is he? He is in a lamentable Caſe; for his Hard 
may be ſo Counterfeited, that he himſelf may not be able to 
diſtinguiſh it. But then you do not conſider where you are on the 
other fide: that may be an Objection in matters of Fact, that will 
have very little weight, if compared and ſet altogether. For, on 
the other fide, where ſhall the Government be, If I will make Libels, 
and traduce the Government with Prudence and Diſcretion, and all 
the ſecrecy imaginable ? PII Write my Libel by my ſelf, prove it as 

ou can; that's a fatal blot to the Government; and therefore the 
Caſe is not the ſame + nor is your Doctrine to paſs for current here; 
becauſe every Caſe depends upon its own Fact. If I take upon me 
to Swear I know your Hand, the inducements are to my ſelf, how I 
came to know it, fo as to Swear it; Knowledge depends on Circums + 
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ſtances; I ſwear that I know you, but yet | may be under a miſtake, 
for I can have my m you no other way but from the viſi- 
bility of you, and another Man may be ſo like you, that there is 
a poſſibility of my being miſtaken ; but certainly, that is Evidence, 
and good Evidence: Now here are ſeveral Gentlemen that ſwear 
as to my Lord Archbiſhop's Hand- writing: I do agree, as to ſome 
of the others, that the Evidence is not ſo ſtrong; for what that Man 
ſaid, that he did believe it was rather ſuch a Lord's Hand, than that 
which went before, or that which came after, it is of no weight 
at all, and ſo ſome of the others; but it is poſitively proved agamſt 
my Lord Archbiſhop and one or two more; ſo that that's enough to 
induce the reading of this writing. 

Mr Fut. Holloway. Good my Lord, let me give my opinion. 

L. C. Fut. Ay, withall my heart, Brother. 

Mr 7uft. Holloway. My Lord, I think as this Caſe is, there ought 
to be a more ſtrong proof, for certainly the proof ought to be ſtrong- 
er and more certain in Criminal matters than in Civil matters; in G- 
vil matters, we do go upon flight proof, ſuch as the compariſon of 
Hands, for proving a Deed, or a Witneſſes Name, and a very ſmall 
proof will induce us to read it; but in Criminal matters we ought to 
be more ſtrict, and require poſitive and ſubſtantial proof, that is fit- 
ting for us to have in ſuch a Caſe, and without better proof, I think it 
ought not to be read. 

C. Juſt. You muſt go on to ſome other proof Mr. Sollicitor, 
for the Court is.divided in their Opinions about this proof. 

Mr Col. Gen. Then, my Lord, we will come to the Confeſſions of 
my Lords the Biſhops, and I hope that will be believed by all Man- 
kind. | d Toilets) 

Me Act. Gen. Truly my Lord, we did forbear that Evidence, and 
would not have proceeded this way, it we had tair play on the other 
fide. 
Sir Ro. Sawyer. Mr. Attorney, give us leave to. defend our Clients 


all the ways we can; I think we do nothing but what is fair; the 
Court you ſee is divided, therefore we did not without reaſon inſilt 


upon it. | 
L. C. Jui. You muſt go on as you can, for they will put you upon 


| 
it | 


[ 


Mr Att. Gen. Swear Mr Blathwayt. 
Mr Blathwayt Sworn. 


Ar Sol. Gen. Pray hand the writing to him. 

[ne witting ſown to him. 

Mr So. Gen. Have you ſeen that writing formerly Sir? 
Mr Bl/athwayt, Mes, Sir. 

Mr S/ Gen. What did you hear my Lord Arch bithop ſay about 


A—_— —— — — — - 


Mr Att. Gen. And thereſt of my Lords the Biſhops. 
Mr Sol. Gen. Firſt we'll ask as to my Lord Arch-Biſhop ; did 
own it to be his Hand-writing ? 
Mr Bl/athwayt, My Lord, I believe this to he the Paper that my 
Lord Arch-bithop did own to be ſubſcribed by him. | 


that Paper ? 
0 
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Mr Soll. Gen. When was it owned by him? 5 
Mr Blathwayt. On the Council day, the Eighth of this Month: 
Mr Sol. Gen. Where was it owned, becauſe we would obviate that | 
Objection of the County? 
_ Mr B/athwayt. It was at the Council Table at W reha 
Mr Sol. Gen. What ſay you to the Bithop of St." Aſaph ? Did he 
own it? 
Mr Blathwapt. Yes; All my Los the Biſhops did own it ? 


Mr Sc. Gen. "Fa them Fc what ſay you the Biſhop of 
/ * e 


* EF 


"Mr Blathwaye, In the ſame manner, my thr: 

Mr Sa. Gen. The Biſhop of Ch cheſter”: 9 

Mr Blathwayt. In the lame manner. 

Mr Sol. Cen. The Biſhop of Beth and Wells : 

Mr Blathwayt. Yes, my Lord. 

Mr Sol. Gen. The Biſhop of Peterborpugh * e 

Mr Blathwayt. Ves, my Lord. | 

Mr Sol. Gen. Ard the Biſhop of Brel? 

Mr Blathwayt, Yes, my Lord. 

Mr / Gen. So; We have proved they all nant it, 

Mr usf. Hilloway. Could not this have been done at firſt, and ſays 
ach all this trouble; = 

Sis Roo. Sawyer. Have you Jone with Mr Blathwayt, Mr. At- 
torney, that we may ask him ſome queſtions, 

Mr Att. Gen. Ask him what you will. 8 

Mr Ser. Pemb. Pray, Mr. Blathwayt, upon what occaſion did they 
own it, you are Sworn to tell the whole truth; pray tell all your 
Knowledge, and the whole Confeſſion that they made. 

Mr Blathw yt. My Lord, Iam called here by a Subpoena to an- 
iwer on behalf of the King [ my Lord, Iam, uy to dos my duty, 
and | beg of your Lordſhip that you would pleaſe to tell me what is 
my duty ; for whatſoever I ſhall anſwer, I ſhall ſpeak the truth in. 

Mr Ser. Pemb. There is nothing defited, but that you would ſpeak 
che truth, 

Mir Blathway?. My Lord, Tam ous ly guided by your Lordſhip: 
what I ought to anſwer to. 

L. C. Ju/t. What is it you ask Kin. Brother Pemberton ? 

Mr Ser. Pemb. We defire Mr. Blathwayt to tell the whole diſcourſe 
chat pailed at the Council. when he ſays my Lords the Biſhops own= 
ed th's Pa 5 8 
Nr. Sc. Cen. That's a very pretty thing indeed. ä 

I. C. Yuft. Look you, Mr. Blathwayt, you mult anſwer them 

what they ask you, unleſs it be an ring GED, and that the 

Court will take care of. 

Mr. B/at;zwayt. If your Lordſhip pleaſe to ask me any Queſtion, I 
ſhall readily anſwer it. 

L. C. Juſt. You muſt anſwer them. 

Mr. Ser. Pemb, We ask you upon what occaſion they came to own 
their 77 885 ? What diſcourſe was made to them, and what they an- 

iwered ? 

Mr. Blathwart. My Lord, I beg your Lordſhip's reien 

L. C. Juſt. Come, tell it, dir. | 

Mr 


Die TR TAL the ſeven Biſhops. * 
Mr. Blathwayt. My Lord the occaſion was this; this Paper was 
Read in Council, and I had the honour to read it before the King, 
and it having been read before his Grace the Arch-Biſhop, and my 
Lords the Biſhops they were asked whether they did own that Pa 
per, and, my Lord, they did own it. | 
Sir Rob. Sawyer. Mr Blathwayt, was that the firſt time that 
Lords the Biſhops came in ? | . ' | 10 
Mr Blathwayt. Sir I was not asked that Queſtion, | 
L. C. J. What would you have, Sir Robert Sawyer ? | 


Sir Robert Sawyer, We would have an Account what paſſed a . 


the Council. | | 

I. C. J. Would you have all the Diſcourſe betwixt the Counci 
and my Lords the Biſhops ? 

Mr Serj. Pemb. All that relates to their Accuſation, my Lor 
their whole Confeſſion, and what was ſaid to them. 

Mr Att. Gen. Do you think, Mr Serjeant, that when we call: 
Witnels, you are at liberty to examine him to every impertine 
thing ? | 

Mz Sol. Gen. My Lord, we defire that they may only ask r 
ſonable and proper Queſtions. | 

Mr Serj. Pemb. Mr. Sollicitor he is ſworn to Anſwer and tell th 
whole Truth, and that's all we ask of him. 

Sir Reb. Sawyer, Sir, I will ask you a plain Queftion upon your 
Oath, did not my Lord Arch- Biſhop. and the reſt of my Lords 
the Biſhops, at firſt refuſe to own it, or to Anſwer whether it were 


their Hands or not? | | 
8 


Mr Sol. Gen. That is not a fair Queſtion Sir Robert Sawyer; *t 
a leading Queſtion. | 

Mr Serj. Pemb. Then I ask you in ſhort, what did they refuſe? 
T am ſure that is a fair Queſtion, for God forbid that any ſhoulc 
hinder the King's Evidence from telling truth, : 

Sir Rob. Sawyer. And God forbid that half Evidence ſhould con- 
demn any Man. | 

L. C. J. God forbid the Truth ſhould be concealed any way; | 

Mr Serj. Pemb. Pray, Sir, when they were firſt asked, whether 


that was their Hands or not, 'what Antwer did they give? 5 


Mr Blatbwayt. Sir, I have begged the favour of my Lords the 
Judges to tell me what J am to Anſwer, and what Queſtions are 
proper for me to Anſwer to. | |: 

L. C. J. You muſt anſwer any Queſtions that are not enſnaring 
Queſtions. | 


Sir Rob. Sawyer. Mr Blathwayt, you are upon your Oath to teſt * 


ſie the Truth. 


Mr B/athwayt. Sir, I am not acquainted with che Methods ol 


Law, I defire my Lords the Judges would inſtruct me. 
Mr 7uft. Allibone. Anſwer to the Queſtion that they ask you. 
L. C J. We obſerve what they ask you; we'll take care that 
they ask you nothing but what they ſhould. | 
Mr Blatbwayt. I deſire the Queſtion may be repeated. [2 


Mr S. Pemberton. When they were firſt asked if it were thejs 
Hands, what anſwer did they give the King? Wet. 


Ce | Me 
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s Aar af the fn Bio, 
Mr Blathwayt. His Grace che-Archbiſhop, and my Lords the Bi- 
| ſhops, at firſt did not immediately anſwer whether the Paper were 
chelrs or no. 

NM S. Pemberton. What did they ſay! > 

Mr Blathway t. They ſaid they mY humbly hope, if PRs were put 
- to anfiyer;, no 1 be taken againſt them. 


Mrs. Pemberton. What did they lay farther at that time concern= 


ing His Majettics pleaſure? 

Mr ol. Gen: That's a leading Queſtion, Mr. S. Pemberton, you 
cannot leave your way. of leading Witneſſes. 

Mr S. Pemberton. It is a very ſtrange thing; if we ask a queſtion 
that's generals that's excepred to; if We ac any queſtion in particu- 
lar, then they find fault with us, that it is a leading Queſtion; ſo that 
we can neyertask a queſtion that will pleaſe them. Pray Mr. Blat h- 
at, What did they, lay concerning the King's pleaſure, whether 
they would anſwer if they King commanded them? 

Mr S. Trinder., How can it be, material what they ſaid ? 

L. Ch. Juſt. It is material that it ſhould be asked, and that it ſhould 
be anſwered. 

Mr S. Levinz. You are to tell the whole Truth, Sir, Pray tell us 
hat did my Lords the Biſhops ay about ſubmaiting | to the- e 8 

enſure? 

Mr Sol. Gen. What is chat to the purpoſc! WP 

Mr Polliaſen. Mr. Sollicitor, his Oath is to te 11.che atk and che 
whole truth, and therefore he muſt anſwer my queſtion. 

Mr $. Pemberton, You are mighty loth, Mr. Sollicitor, to 1 us 
hear the truth; I would not willingly lead him in any thing, and I 
aannot ſee that this is any leading queſtion, unleſs his Oath-be againſt 
Law, which ſays he is to tell the whole truth. 

Mr. At. Gen. My Lord, I do beg your Lordihips "RI of a word 
In this thing : It is certain, if they ask any thing that ſhall take off 
the Evidence that was firſt given, that it is not true, I cannot oppoſe 
it; but if they ask queſtions only to enflame, and to poſſeſs people 
with looliſh notions,” and {ſtrange conceits, that is not to the fact thac 

we are now tryin | 

Sir Rob. Sawyer. *Tis only to have the truth out that we do it. 

Mr. S. Pemberton. There is no body here that will be enflamed, 
Hy r. Attorney; I ve asked a fair queſtion, the Court has ruled it 
0. 

Mr B/athwayt. I ſhall readily anſwer any queſtion tas the Court 
thinks fit. 


Mr. S. Pemberton. Sir, by the Oath you have taken youare to tl, 


che whole truth; 
| C. Tuff. Is he to tell you all that was done at the Council 
| . that day? 

Mr S. Pemberton. No, my Lord; only what paſſed chere about my 
Lords the Biſhops Confeſſion, the hol of that matter. 

Mr Blathwayt. There has been ſo much ſaid between the asking 
wed the queſtion and this time, that I deſire i it may be en chat [ 

know what to anſwer to. 

ces S. Pemberton. Iask you in ſhort, Sir, What did my Lords the 

Biſhops ſay at the time of their appearing in Founcil concerning the 


King's 


* 
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King's pleaſure, whether they ſhould anſwer or not? 
r Blathwayt. The firſt time my Lords the Biſhops came into the 
Council they were asked the queſtion whether they did own that Pa- 
er; they did immediately anſwer, They humbly hoped, as they 
ſtood there Criminals, His Majeſty would not take advantage againſt 
them, but however they would obey His Majeſties Command. 
Sir Rob. Sawyer. Were they commanded to withdraw? 
Mr. Blathwayt. Ves, thereupon they were commanded to with- 
draw, which they did. | | 
Mr S. Pemberton. When they came in again what queſtions were 
asked them: | 
Mr Blathwayt. They came in ſeveral times, more than twice, I 
have reaſon to remark this, that they did ſo ; Do you mean the ſe- 
cond time, Sir ? 
Mr S. Pemberton. Yes, Sir. | 
Mr Blathwayt. The ſecond time they ſeemed unwilling to own the 
Paper. | Sd 
ir Rob. Sawyer. And what did they do the third time. 
Mr. S. Pemberton. But firſt let us know what more was done the 
ſecond time, | 
Sir Geo. Treby. How was that unwillingneſs of theirs overcome? 
Mr S. Pemberton. When they expreſt their unwillingneſs what did 
they ſay farther ? | | „ 5 
Mr Blathwayr. If I remember right, they ſaid as they did the firſt 
time, they humbly hoped His Majeſty would not take advantage 
againſt them. | 
Mr F. Pemberton. Then what did 2 ſay the third time? 
Sir Rob. Sawyer. Pray, were they asked whether they publiſhed 


it? 


7 


Ma Blatbwaht. As to the publiſhing it, it was laid before them, 
and I think they were asked the queſtion whether they publiſhed 
it? | 

Sir Rob. Sawyer. And what anſwer did they make ? 

Ir Blathwayt I remember his Grace, and my Lords the Biſhops, 
did not own they had publiſhed it, but they denied it. 

Sir Geo. Treby. After they diſcovered their unwillingneſs the 
f-cand time, what followed next? | / 

r Blathwayt. They did withdraw after the ſecond Attendance. 

Mr Serj. Levinz. But what was ſaid to them? Was that all that 
was ſaid to them the ſecond time? 

Mr Blathwayt. I have faid two things already, that they were 
unwilling to anſwer, and that they denied the publiſhing. 

L. C. J. This is a ſtrange uſage of a Witneſs, to put him to tell 
every thing that was ſaid. | | 
Nir S, Pemberton, .1 would ask you this queſtion, Sir, When they 


came in the ſecond time, whether they did deſire to know if it were | 


His Majeſty's Command that they ſhould own it? 


7 


L. C. 7. That I muſt not permit you to ask, Brother, that is to | 


Lad the Witneſs. | 
Mr S. Pemberton. My Lord, he will not anſwer general queſtions ; 
have asked him all along general queſtions, and I cannot get an 


anſwer from him to them. 


Mr 
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Mr Blathwayt. I am ready to anſwer: any queſtions that the Court 
thinks I ſhould anſwer ; I am not backward to anfwer according to 
my duty. | 227 e 7 OD eee 

L. C. J. Let one of you ack a queſtion at a time, and not chop 
in one upon another. 4 

Mr Sol. Gen. In all the Tryalls that ever I have been in, in all 
the Caſes of Criminals, the King's Witneſſes uſed to be treated with 
reſpect, and not to be fallen upon in this manner. | 

L. CJ. He ſhall be ſure to have all reſpect paid him 

Mr Sol. Gen. He is in Office under the King. : 

Mr S. Pemberton, I do not think Mr B/athwayt does believe! 
would ſhew him any diſreſpect, more than he would ſhew me. 

Mr Att. Gen. I beg one word, my Lord. | 

L. C. J. Mr Attorney What do you ſay ? | 

Mr Att. Gen. My Lord, I ſay I do oppoſe the asking of this 
Queſtion, not but that every Man has a right to croſs examine a 
Witneſs, but if they ask ſuch a Queſtion, let them tell us what uſe 
hey would make of it. N | 

| {. C. F. Mr Attorney General, for that matter 

Mr S. Pemberton. My Lord, it you pleaſe I'll give Mr Attorney 
an Anftwer. ff s 

L. C. J. Brother Pemberton, I was ſpeaking to Mr Attorney, and 

pray hear me, I will not ask you what uſe you'll make of the 
Queſtion you ask, but do. you ask fair and regular queſtions, and JI 
take care you ſhall have an Anſwer to them. | 

Mr S. Pemberton. I will deal plainly with the Court, and tell you 
what uſe we intend to make of our queſtion? if they anſwered un- 

der 2 Promiſe from His Majeſty, that it ſhould not be given in Evi- 
gence againſt them, I hope they ſhall not take advantage of it. 

Mr. Sol Gen. | fay that is a very unmannerly queſtion, but hows 
ever it ſhall be anſwered. | | | 

Mr Serj. Pemberton. Why ſo, Mr. Sollicitor ? 

Mr Sol. Gen. My Lord, it is to put ſomething upon the King 
which I dare hardly Name. | 

L. C. F. We do not know what Anſwer will be made to it yet, 
but it does look like an odd kind of queſtion. : 

Mr o/. Gen, If Men will be ſo preſling, I, for the King, defire 
the queſtion may be entered, | 

Sir Rob. Sawyer. What do you mean, Mr Sollicitor ? 

Mr Sol. Gen. I know very well what I mean, Sir; I deſire the 
queſtion may be recorded in Court. | 

Mr Serj. Pemberton. Record what you will, I am not afraid of 
vou, Mr Sollicitor. . 

Mr Fol. Gen. Are you afraid of the Law ? 
Mr Serj. Pemberton. No, nor of you neither. 
L. C. F. Pray be quiet, Gentlemen. 1 
Mr Att. Gen. Pray, Mr Blat heart, anſwer whether there was 
any promiſe made to.my Lords the Biſhops from rhe King. 
Mr B/athwayt. My Lord, I take the queſtion to be, whether 
the King was pleaſed to- make my Lords the Biſhops any promiſe 
of not taking advantage of what aniwer they made | 
Mr A Gen. That is the queſtion... + | 
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55 Mri Blathwayi, As chat queſtion) id aul ben was no ſuch 
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wy CF. Look wh he tells you there was no ſuch promiſe made; 
ed An er w Nen Queſtion, Brother... 
Mr. Serj. Levinz. We made no ſuch Arr. 7 but the eg 


would ask is this. | 

Mr Sal. Gen. For the wha of the Court 1 what you faid | 
juſt now, Mr. Blathwayt 

Mr Blat hwayt. L take the queſtion to be; whether the Kin T0 | 
any promiſe to my Lords the Biſhops, that no advantage yy be 
taker of what they ſaid, and I ſay the King made no ſuch promiſe. 

Mr Serj. mee We did not ask you the queſtion, but we only 
told you what uſe we would have made of Aber queſtion. 

Mr Pollixfen. Mr. Blathwayt, I ſee you can very well _ iſh 
what queſtions are to be anſwered; I ask-you in ſhortupon h. 
| When they were firſt called in, what was ſaid to them, ant what was 
anſwered 1 them? 

L, C F. Here has been a great deal of wrangling, but this is a 
fair que tion, and may reduce us to order again ; tell us over again 
from the beginning what paſſed when my Noble Lords the Biſhops. 
came in the firſt; ſecond, and third time, When they were examine d 
about this Paper? 

Mr Blathwayt. My Lord, I ſhall comply with your Lordſhip's Di- 
rections, I apprehend I am to anſwer together ncerning the firſt, 
ſecond, and third comings in of my r. the Biſhops into the Coun- 
cil. The firſt time, (as I ſaid before) my Lords the Biſhops were un- 
willing to own the Paper, and did fa ichey humbly hoped His Ma- 

Fier would not take advanta matey them, but hat they were rea- 
y to obey his Command. The ſecond time they were called in they 
did repeat it again, that; they hoped His Majeſty would not take 
advantage againſt them ; after that there was mention made 'of che 
Paper being publiſhed, I remember my Lerdt the Biſhops faid they | 
had not publiſhed it—* ahne 
N R. Sawyer. Is that all ? 153 b 5 17 | 
© det: Gen, You have ho mind to Hear all Tiink,">? 0 % 
T. C. J. How do you expect to be anſwered your es: if x0 on 
interrupt them ? Go 3 Mr. Blathwayt 

Mr. Blathwayt, Sir, I faſd laſt, that th erbt rh ledehe Koz 
that no advantage might be taken againſt t m for What they {Howl 
ſay, there was mention made of the Paper its being pubh ed, and 
my Lords the Biſhops did ſa they had not publiſhed 3 it; and His 
Grace my Lord Archbiſhop Grd it o it was written with hj bis on F Hantl,. 
and that he had not made uſe bfhis Clerk. I ee 

Sir. Nos. Sawyer, Is that all you ca ' remeriider that paſſe at. 
that tine? 

Mr Blathwapyt. This is he fubſtance of rite g bmembeh" aff 6h 

I. C. J. Was this the third time „ 

Mr Blathmayt. No ? that was the r time; wy Lord® | 

Mr. Pollixfer. If there be not fome order 1255 5 b A 
Tord, we ſhall not be able to! obſerve 5 thing upon k. 
What Was done afterwards? ? "= 
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We Sia URLS ee dle fam Bills, 
«Ms Blethwertd MyJeftr di Channel lor, upon their conung in. Aid 


ae them to anſwer whether they did own that hoe or nat my 
ds che;Bilhapsdihowp che Paper. l 0 ID 11 


r. Pollix en. Do you;bemempber has words-or enpreſſors ( 


Ife 35 OY oargangthep Hdgawif? on ] e WL ant MM 
. Gen. Is this a practice to be endured? 4:03 ei Hes BH 


Li Ms. Handb. Best he ,may/#pprebend: and take cha to be 5 o wu - 


ing of it which was vg 


v1 5 5 4 5. Has not he amn tp mana of its, «od almoſt the 


ab: on 145} 9 eb (x * 
1 05 Fan Ie. geſire nothing of him bptaber he wil all 1 
ehen hege It.. 


* W 800 * 
| 5 1 {a Was thy thard time that, they came ig, tha they | 


owned 5 WO M Ale 6.95 La Aeg NA | | 

alt] x. 4 Cn M VW Hat didit ax £- S ollleup 4 
ok Le. 22 My 1zord-Chateellor ravine eben. 0. anſwer, 

. 1ether they owned the Paper or no. 2d; Id borowins 


1 80 Peiuberton. Nhat did: they ſay then? n i 
lathws;t, As near tas I can remembers. His Grace and MY 


15 12 Bios dil own. the Paper. >The ct Inning 
-Mr Sexe Penpber tou. WW hat, words did they own it in 7 tel the maps 
4 0 772 6 gkh - 


y +: 11 21 ud 


Mr. Sol, Cen. Mhbat's, this to the purpose 1 At ue 114 
Mr. Finch. Me Blathwayts) Did you take! votes of St Fs 


there ; Et, 
. Mr Blathwayt. If eden . 0 a. * take, Hos, for, 1 an 


the King at his Elbow, and did nat take notos.;: Mr. erte e q 


by manner.ot the 'Qugcil;jn- ſuch” 92 85 very well. [acer ig 119? 
Mr. Ali. Gen. Then we ask you: far: the King, 33 they ſhall 


not enflame People by ſuch a Fxpreſion, in! what 8 Ga ty . 


own it, if you can remember? 

Mr Blathwa wayt. Sir, I have. decked, my memory as xs well as Taps 
* when the other Clerks come to be examined, if; they can el 295. 
more, let them. in 84 IE, Cs 

Mr Sol. Gen. But we will haye e to * the * cla, 
Did the King promiſe or deglare chat no advantage ſhould. N yaken 
of their conf n k 

L. C. J. I would e him chat dreh n hat Was ah Tater 
that my. Lord Chanc ener imſelbin to them, hahe der 
came in the ghird. © lb dos . 

Mr Blathwayt. As ſoon as my +" 2 Chancellor; had, ad ed 
them to re 14 whether they owned n as Well ag I re- 
member, His Grace took the Paper in hig hand, and lit was handed. 

ver, or ſhewed,, tom I a tho Biſhops, and 
Holding it forth t ey one and - Mp o, juſt as if they hold. 


to the Court. lay it before the Court, juſt ſo: I do, not recoltect 
my ſelf of all the circumſtances that Paffed, 1 oply 
can tell you the „ 1 u T) 


Mr. Sol. Gen. He does not remember what they een 
Mr. Att, Gen. Mr. Sollicitor, I know, Well, enough what they 
mean by the queſtion; I know they would fain poſſeſs; he World with 

a belief that there was ſuch a promiſe made them, and yet they are - 
3 
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roſecuted no 4 that promiſeq therefore! I do ask you, Mr. 
lathwayt,, and for the Ning s Hopouy, J muſt ask it, Did the us 

make any Foals or e e eke Wed .þ ta- 
ken, or ed nh 5 
| Mr Blathwayk. The King.did g Not. make. any Fm or Declarai | 
on that no advantage. ould. be. taken, or uſe mage it. 15 | 
- Mr Sol. Gen. He 1857 on them ts it, whether, they did own it 
or ne 


c. 
Mr Ate: 1 if ak you! 5. your Ou, Did 1 Lord Archbi- | 
ſhop « own it to be his Hand-yriting ? 
Mr Blathwayt. Yes he did, and ſaid He. writ. it wich, his own Hand, 
and would not let his Clerk write it. | 
Mr A. Gen, Did he own che whole to be his Hand. writing, or 
not ? 1748 dine = 
« Mr Blathwapt. Yes ao did.. c. e 52 rg Nam 
Alt. Gen. Did eyery one o 2 1 9 N ir ames 
Eben to it ? my | "Ou Ly 
Nc Age b. It obne On” | 
Mr Fol. het my "Lond we pray now that! it may be read. 
I. C. Jul. 1 Th e — they yill be content it ſhould be read. 
Mr Hinab. If Wied Lordſhip pleaſe to ſavqur me one worth [ 
think it nor et be Read, and my Object ion i is the 3 7 oct 11 
„ thought you had made all * Oe beſore, as to 
the WIe Hase f it. 
Pray, my Lords er us: Here are two parts of this, 
ett Fo one ls lor canſulting and conſpiring to diminiſli che 
King's 1 Ro 2}, Precogative, and for that end they did make and write 
a ſeditious Libell: e are hitherto upon the yy part, the making; 
and. writipg of it to have Para in Middh/cx, it is not Eyidence upon 
this Informaiton. RR, | 
Mr Sol. Gen. We have proved it written and publiſhed in Mi 55 
aleſex. An A mov 0) time | 
Mr. Ser, be The e pande and e a Liball i is in t- 
an 


ſelf penal, 


publi ſhi 4k It, «that. is —— to this: point; but if _ ſhould 
nor Bf ch g nee, or ang, Evidence at alllof che publication, 
vet! 2 proved t t. id was titten and contrived. them, they 
w „ul by 6 for io Pom ag Beste — an 50 5 vie. © ſap 15 


8 


can 955 ER 2955 e farour,) for their Natwer to no 
1 
9 12827 EY that. 9255 opp the Paperiao. by, their Hapds : My; 


upon LN bs _ moos is Sn” at. . My Lord, this A 
mighe ave been done in the County of Surrey, Or- Somerſet, or an 
cher County : Their Ie is, that they did aks and con- 

| trive 
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triye to diminiſh the Kings Prerogative at Niſfminſter in the C ute 
of Middleſex, and there they di arte, and den de e 
Libell, and there they did pu it lle grantec 
that it is proved that this is the Arch-biſhop's Hah#-Writing; And 

_ theſe are their Names to it, istHere any one Eyidence that any thin 
of this was done in Middlzſex? and, my Lord. that is the thin 
| they are to prove, ier 1119 we * 241 68:4 * 22 85 5 
Mr Sommers. If your Lordfhi pleaſe, all matters of Crime arc 
fo local, that if it be not proved to be done in the County where 
it.is laid, the party accuſed is as innocent as if be had never done 
the thing; 57, with ſubmiſſion; it is the very point of the Infor- 
mation; that it be proved they are guilty of the Fact in the Place 
Where it 1s laid to be dene 88 
L. C. J. This is the ſame thing over and over again; but I am 
content to hear you Mr, Sommers, at any time; I have told you 175 
opinion about reading of the Paper already if you'ſt have it again 
ou may. 5 | F 
1 Mr. Poliiafen. Pray, good my Lord, ſpare us, before it be read. 
Mr J. Holloway. Mr. Pollixfen, you have not yet had the Direc- 
tions of the Caurt for the reading of ie. 
Mr Att. Gen. My Lord, when this Paper is read, which we pray 
21t may be, we will anſwer their Objections, but at preſent we ſay, 
e Tõd , r 
Mr Polliufen. Good Lord, what a ſtrange thing is this? We ob- 
ject againſt the reading of it, and you'll anſwer us after it is read. 
Mr Sol. Gen, Certainly my Lord, we have done enough to prove 
that this is a Paper owned by them in the County of Middlęſex, and 
OO toes, ( Cs 
I. C. J. Truly I am of the ſame mind I was before, that it is 
too ſoon to make the Objection, and that the Paper ought to be 
Read. ne ; . l * ok 
- Mg So}, Gen. We fubmit to your Rule 
Mr Polliafen. If it be the Will of the Court, I have nothing to 


— 


"Mr J. Powell, My Lord, The Contrivance and Publication are 
| both matters of Fact, and upon iſſue joined the Jurors are Judges 
of the Fact, as it is laid in the Information; but how can they be 
Judges of a matter of Fact done in another County? and it muſt be 
1 fomed, in favour of Innocence, not to be done in this County, 

ut in another, except they prove it. N 
Mr Att. Gen. We are not ripe for arguing that point. 
Mr Sol. Gen. We are ſpeaking only to the Court now for the read- 
ing of this Paper, and che Jury are not Judges of that, whether 
the Paper ought to be read or no; that is meerly a matter of Law, 
and under the direction of the Court; and therefore | pray, fince it 
is now in your Lordſhip's Judgment, whether that Paper ſhould 


* 


be read; that you would pleaſe to order it to be read. 


» ww 


I. C. J. I can only give you my own Opinion, let my Brothers 
r lh grenks e EI 
Mr F. Holloway. There is no body againſt the reading of it, my 
Lord; I ſuppoſe my Brother Powell, is not againſt its being read. 
Mr J, Powell. But they fay the King's Counci! an it out 


Grit, 
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firſt, that the writing of it, and the conſpiring about it was in the 
County of Middleſex or there can be no judgment, ſo much as to 
Read it. | | | | 

Mr Pollixfen. My Lord, if the Objection be ſaved to us, we 
ſhall not ſo. much oppoſe the reading it, only we would not be ſur- 
prized in point of time. 

Mr FJuſt. Powell. Nay, if they conſent to the reading, we have no 
rea ſon to hinder it. | | 
T. C. J. Brother, I believe they know well enough what they have 
to fay for their Clients; let the Paper be read. 

Clerk reads; The Humble Petition of William Archbiſhop of Can- 
terbury | | M 

| Sir R Sawyer. Read the whole Petition; Pray, my Lord, that 
the whole may read. Read the Top firſt, Sir; to whom it was direc- 


ted. 
L. C. J. Read the whole. Clerk reads: 


To the King's Moſt Excellent Majeſty. 


The Humble Petition of William Ar cl ſbop of Canterbury, and of di- 
vers of the Suffragan Biſhop's of that Province, now preſent with him, 
in bebalf of themjelves and others of their abſent Brethren, and of the 
Clergy of their reſpective Dioceſes, | | 


 Humbly ſheweth : 


Hat the great averſeneſs they find in themſelves to the diſtri- 
buting and publiſhing in all their Churches your Majeſties late 
Declaration for Liberty of Conicience, proceedeth neither from any- 
want of Duty and Obedience to-your Majeſty, (our holy Mother, the 
Church of Ergland, being both in her Principles and in her conftant: 
ractice unquettionably loyal; and having (to her great Honour) 
Fenn more than once publickly acknowledged to be fo by your Gra- 
cious Majeſty,) nor yet from any want of due tenderneſs to Diſenters, 
in relation to whom they are willing to come to fuch a Temper as: 
ſhall be thought fir, when that matter ſhall be conſidered and ſettled- 
in Parliament and Convocation ; but amongſt many other confidera- 
tions, from this eſpecially, becauſe that Declaration is founded upon 
ſuch a. Diſpencing Power, as hath been often declared illegal in Par- 
liament, and Particularly in the Years 1662, and 1672, and in the- 
beginning of your Majeſty's Reign; and is a matter of ſo great mo- 
ment and conſequence to the whole Nation, both in Church and 
Stat *, hat your Pecs cannot in Prudence, Honour, or Conſci- 
ence, ſo far make themſelves parties to it, as the Diſtributation of it 
all over the Nation, and the ſolemn Publication of it once and again. 
even in God's Houie, and in the time of his Divine Service, mult a- 

mount to, in common and reaſonable Conftruttion : | 
Your Petitioners therefore moſt humbly and earneſtly be- 
ſe-ch your Majeſty, that You will be gracioufly pleaſed: 
not to inſiſt upon their Di\tr:buting and Reading your: 

kajeſt es ſaid Declaration: | 


And your Pecition”rs (as in duty bound) ſhall ever 
Pray, Ec. Ee | Mr.. 


— — — RO 
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Mr Att. Gen. My Lord, we ſhall leave our Evidence here, and 


hear what they can obje to it. 
Mr Finch. Have you no farther Evidence, Mr. Attorney 2 
Me Ait. Gen. We leave it here for the preſent. 
Ar- So. Gen. The Gentlemen of the Jury deſire to ſee the Petitions 
L. Ch. Juſt. Shew it them. „ Lo 
9 „„ ebe Petition was ſbeun to the Jury.) 
Mr. Finch. But will you give no farther Evidence, Mr. Attorney? 
Mr. Alt. Gen. I tell you well leave it here, till we ſee what you 
ſay to it. Js 28 
£ * r Finch. There is nothing that we ſhould fay any thing to. 
Mr Alt, Gen. Make your Advantage of it; it it be nothing, we can 
have nothing. | W 
L. C. J. What ſay you for the Defendants, Gentlemen. 
Mr Hingb. My Lord, in ſhort, we ſay that hitherto they have total- 
I) tailed; for they have not proved any Fact done by ds in Middleſeæ, 
nor have they proved any Publication at all. . = 
Sir Rob. Sawyer, They have given no Evidence of any thing. 
I. Ch. J. Pray Gentlemen ſpeak One at once, and then we ſhall 
underſtand the better what we hear. | „„ | 
Sir R. Sawyer, My Lord, We ſay, they have given no Evidence 
of the Confpiring, V riting, or Publiſhing in Middleſcs; Nay, as to 
the Publication, there js none at all proved. | 


Mr Finch, Here is no proof of any Publication, nor of the writing 


or making in Middleſex; ſo that there is no proof at all againſt my 


Lords, the Biſhops. 


TL. Cb. Juſt. You heard what Mr. Blathwayt fold, they owned it in 


Middleſex. | 
Mr inch. That is not a Publication ſure, or any Evidence where 
it was done. | 
Mr Serj. Levinz, Suppoſe, my Lord, that I own in Middleſex, that 
I robb'd a man in York/fhire, will that make me guilty in Middleſex ? 
Mr Sol. Gen. But if you had ſtole a Horſe in Yorkfoire, and had 
that Horſe in Middleſex, and owned it, I doubt it would go hard 
with you in Middleſex ? EE 
Mr Sol. Gen. Mr. Serjeant thinks he has put a very home Compa- 
riſon, but we ſhall ſhew how little ſignificant it is by and by. 
Mr Serj. Levinz, My Lord, in the firſt place we inſiſt upon it; here 
is no proof in this Caſe at all, as tothe doing of any Fact at all in the 
County of Middleſex ; In the next place, this Information and Petit on 


do not agree; for they have brought an Information, and fer forth, 


That my Lords the Biſhops under pretence of a Petition did make a 
Libel, and they have ſet forth no Petition at all, all the Petitionary 
part is omitted: If I will take part of a man's words, and not the 
whole, and make a Libel of that part, certainly that is very difingc- 


nuous and injurious ; For that part that I omit may altar the Senſe f 


the whole. They here ought to let forth the Petition, with the Di- 
reQion to the King, and the Prayer at the end, whereby it will ap- 
pear what the whole is, and what was deſired by their Petition. But, 
my Lord, to make this matter a little more clear, whatſoever they 
fey of its being my Lord Archbiſhop's Hand, we ſhall prove that if 
it were fo, it could not be done in Middleſex; for we ſhall prove that 


_— 
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my Lord of Canterbury had not been in Middlgſes for three or four 
Monty before. * e Ea | 

Sir Rob. Sawyer. Pray let the Information be read, then you will 
ſee the variance. W * 

Mr Art. Gen. There is not the latter part (we acknowledge in the 
Information. | N . vw | 

Mr Se. Gen. There may be, and is, a /ic cala and there is 
no ObjeCtion in that at all. . 

L. C. J. It is fic Continetur, and that's 
Sir Rob. Sawyer. The truth of it is, this Information has made a ve- 
ry deformed thing of it, has left it neither Head nor Tail; they ſtyle 
it a Petition, but it is without any Direction to any body, and without 
any Prayer for any thing; and without thoſe two it cannot be told 
what it is. i 5 

Mr Fuft. Allybone. Sir Rob. Sawyer, if I miſtake not, it is ſaid only 
under pretence of a Petition. 5 

Sir Rab. Sawyer. There may be more in the Paper, than in the 
Information, and if all were in, one part might explain another, | 

Mr. Sol. Gen. So there may be more; and I wonder to hear that 
Objection from Sir Rob. Sawyer, who has exhibited ſo many Infor- 
mations for Libells in pieces taken out of Books. 

Mr Recorder, All that we alledge in the Information is contained 
in the Paper, and that's enough for our purpoſe ; we are not bound 
to recite the whole. 

L. Ch. J. Indeed I think it is no material Objection at all. 

Mr Serj. Pemberton. Truly I think it is very material in this Caſe; 
here's a Petition that is preferred to his Majelty ; take the whole Pe- 
tition together, and, ſay they, it is a reaſonable Petition; chop off 
the Direction and the Prayer, and then here's nothing but the body 
of a Petition, without beginning or ending ; or if a man will fay a- 
ny thing concerning the King, and do it by way of Petition to him- 
lelf, that will alter the Caſe mightily, from a Paper ſpread about, 
that ſhould contain only the body of a Petition, and nothing elle. 

Sir Rob, Sawyer. Pray read that part of the Information. 

Mr Pollixfen. If ſo there be an Information, and that Information 
charges a man with a pretended Petition, and the Evidence comes 
and proves a Petition both top and bottom, that is not the Petition 
in the Information ; for that lacking the proper parts of a Petition, is 
called a pretended Petition, but that which is proved 1s a real one. 

Serj. Boldeck. My Lord there is nothing in this Objection, as this 
Record hath it. be 

Mr Alt. Gen. Pray, my Lord, give us leave to ſtate it on our fide, 
a5 they have done on theirs, and it will be the better underſtood up- 
on the reading hope it is not come to that paſs that they would have 
it, ſure theſe Gentlemen have not forgot altogether the practice 
that has been ſo frequent in this Court; Fikere be an Information for 
a Libell, Is there-any thing more frequent, than only to recite the 
material part? Sure they may ſay in 5 a Libell is contained fo and 
io, without ſetting forth the whole Book. 1} 

Mr Sol. Gen. How many Tryalls have we had here, wherein there 
has been only a Clauſe taken out of a Book; as particularly, Baxter's 


Bible, and Fobnſon's Book, and all by virtue of a fic continetur, 1 
r 
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316 The TRY AL of the ſeven Biſhops. 
Mr Finch. That comes not up to your Ohjection here, 
Mr 7uf Powell. Let us hear the Record read, and chen we can 
Sir Rob. Sawyer. We pray, Sir, the Information may be wad... >| 
Mr Att. Gen. We are here upon all Occaſions chopp'd in upon, and 
t do not know how they came to take this Liberty ; I am ſure other 
people had it not in y Gn times, when theſe, Gentlemen ſtood 
where we do; as foon as ever we offer to ſpeak, preſently there are 
two or three upon us. ä 
L. Ch. Juft. Let me hear them, Mr. Attorney, make their, Objecti- 
on, and let the Record be read, and that will anſwer that Objecti- 
Mr Att. Gen. My Lord, as for that other thing, they come and. 
tell us, we have ſet forth a Petition, we ſay no tuch thing ;.in the 
Information we ſay, you compoſed a certain Libell, pretenſu Petitio- 
ii, in which are contained ſuch and ſuch things; and now I pray let 
it be read, 3 1 a e 
Mr Sol. Gen: Pray, my Lord, heat me a little firlt ; Take the In- 
for mation as we have laid it, and I believe there are twenty Preſi- 
dents that I could give you an inſtant of late days practices fo was 
the Information againſt Mr. Baxter, fo was the Information againit 
Mr. Johnſon, ſo was the Information. againſt DoQtor Eades, and ſo 
was the Information againſt Sir Samuel Barnardiſton : They are all 
in this form, ſic continetur; ſo that as for that matter, we are well e- 
nough. But here's another thing (ſay they,) You do not ſet out the 
Petition; we ſay, it is a Libell, and it is not the Name we rely on, 
but there is ſuch a Libell, ſo we in our Information call it; it it be 
not a Libell, then are they very innocent ; and whether it be or no, 
is now in Judgment before your Lordſhip ; but if it be as we ſay, 
then it is not the ſpeaking ill things in the body of a Petition, and 
then giving it a good Title, and in concluding it with a good Pray- 


= 


E -- | er at the end of it: *tis not, I ſay, any of thele that will ſweeten this 
© © Crime, nor altar, nor alleviate it at all; if there be that which is Se- 
ditious and Libellous in the Body of it, call the Paper what you will, 


and ſmooth it with a Preamble, or a Concluſion, that will not make 
it any thing leſs a Libell ; thefe things are plain and manifeſt : We 
ſay there is ſuch a thing done, a Libell made, pretenſiu Petitions, do 
3 you call it what you will; but we ſay, theſe and theſe things 
| are a Libell upon the King and the Government: We have 
proved our Caſe, we have proved there was ſuch a Pa- 
| er under their Hands, we have proved it was owned in 
| : Aſiddl:ex, and then we are in your Judgment, whether this be not 
| Evidence ſufficient to convict the Defendents. 
L. Ch. J. But they do make an Objection about the Writing and 
Contriving of it, that it is not proved to be in 4/i44/ejex. 
Mr Serj. Trinder, My Lord our Information does not go with a 
continued Clauſe, chat they framed a Libell, t /eariru it: fo ver- 
bz, but we only ſay, they made a Libell preten/u Petitionis, d when 
we ſay, In quo q Libello continetur, lo and ſo; we do not tie our 
ſelyes up to a particular Recital of all that's in the Paper. 


* 


. 
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Ti. Ch. J. Read the Record, | 
Clerk Reads: © | 
E/ iidem Willielmus Archiepiſcopus Cantuarienſis, (and the reſt) 
dicto decimo oftavo dio Maii, Anno Regni difti Domini Regis nunc quar- 
to ſupradicto vi & armis, Sc. apud Weſtmonaſterium prædictum in 
Comitatu Middleſexiæ, Tete oh illicite malitioſe ſeditioſe & ſcanda- 
loſe quoddam falſum fictum pernitioſum & ſeditioſum Libellum in 
{criptis de eodem Domino Rege & Regali Declatione & Ordine pre- 
dis pretenſu Petitionis fabricaverunt compoſuerunt & ſeripſerunt & 
fabricari componi & ſcribi cauſaverunt, & eundem falſum fitam ma- 
litioſum pernitioſum & ſeditioſum Libellum per ipſos prediftos Williel- 
mum Archiepiſcopum Cantuarienſum, ( and the reſt) manibus ſuis 
propriis reſpective ſubſeriptum die anno & loco ultimo mentionatis in 
praeſentia dicti Domini Regis nunc vi & armis, &c. publica- 
verunt & publicari cauſeverunt; In quo quidem 700 fo malitioſo 
pernitioſo & ſeditigſo Libello continetur The humble Petition of, 
Se. — — 8 „ 
Mr Serj. Levinz. It is quite another thing; that which is prodused 
from that which is in the Information, by this leaving out a part; 
for hear is the Prayer omitted, and the Direction, | 
Mr Sol. Gen. Then, my Lord. I think there is nothing in the 
Caſe, but this mighty Objection of the County; and, ſays Mr Serj. 
Levinz, if my Country-man Confeſſes in this County, that he ſtole 
a Horſe in Yorkforre, you ſhall not try him in London, but in Jo- 
fire, becauſe by his own Confeſſion the Fact is in another County. 
Mr Serj. Levinz. I did not put the Caſe fo. | 
Mr Sol. Gen. But take the Fact of the Caſe as it is here; my 
Lord, the Biſhops come in Middte/ex and own this Paper, my Lord 
Archbiſhop owns it to be his Writing, and the reſt of the Biſhops 
own their Hands; if they had done as Mr. Serjeant's Torkfhire-man 
did, and ſaid, we own we did this, but it was in the County of 7914, 
then it would have been like the Caſe that theſe Gentlemen put. 
but here we are in a plain Caſe of another nature; my Lord Arch- 
biſhop comes here in Midaleſen, and owns that he writ the Paper, the 
other Biſhops they figned it; now he does lie certainly in their know- 
ledge where this was done, and they ſhould have declared then bi 
they have owned it as their Paper, and the ſigning and writing of | it, 
which is enough for us. 8 
Mr. Finch. | own this to be my Paper, therefore I writ it in the 
County of Middleſex ; Ts that a Conſequence, I am very glad they 
are no better at their Inferences, | 
Mr Sol. Gen. They have owned the thing in Middleſex, that we in- 
fiſt upon, and they have not owned it with any qualification 3 if they 
had faid, it was done in another County, then you mult have taken 
it to be as they have ſaid it then if they do not diſtinguiſh the place 
of the Fact, your Lordſhip can only take it to be where they owned 
it, it would be ſuppoſed, if they do not ſay where it was done, that 
it was done where they owned it, becauſe the King cannot tell where 
it was done, but the Evidence comes out of their own mouths, they 
may give ſatisfaction where it was done, for they know it; and til 
that be done, the Suppoſitions is againſt them, that it was done in 
the place where they owned it . that is a plain Caſe, wWhereſoe ver 
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à man is to ſpeak of his own Fact. n ub | 
of another pegſyn. whickyis Libellous, then there' muſt be a particu- 
lar proof of the oe p20 [e it is n0t my own Fact; but if thoſe 


. 


* 


Lech if I publiſh the Writing 


Lordspubliſh a Libell that they make themſelves, it is in their own 
knowledge and. ii their own, ower to tell Where it was done, be- 
cauſe jt;is their, own Ach and Deed It is true, if my Lords had pub- 
lihed a Paper that was contrived by ſome of their Council, it had 
been ſome Excute, and they muſt have only ſuiiered tor that Publi- 
cation in the place where it was done but they are here for \Writing 


* this they: have owned in this County, and therefore it lies upon them 


to praxe it-dgpe elſewhere. 'Fhere is another Obje®tion, my Lord, 


* Itakeit.co be a Publication in it ſelf , Is it poſſible ior a may to write 


a Libell ? to ſet his Name 2 and part Wich kt.? and {By 0 688 0 the 
hands of the King, that this is not a Publication? It isnt wu ur layv- 
ing, we did not publiſh-it, that will excuſe. them; for there can be a 
Areater Publication in it ſelf than this, w hen men have ſet tber 


Hands to it, and owned their Names? what rakes the Fact ir, bis 
Cale If a Deed be denied to be Fatt um ef ſuch a onè, Wat 2 
proot of it, but ſetting the Hand and Scal, and the U [Iver ? 
There is owning the Paper, and ſetting their Hanis ts a Publication 
in it ſelf, and theretore they cannot make any ſuch Objection My 
Lord, if there were occaſion, we have Authorities enough to this 
purpoſe, we will give them ſcope enough if they will argue th 's 
matter; and if they have any Evidence, we defire to hcar what they 

can ſay to it. 


Mr Att. Gen, As for this matter of Fact, my Lord, if I take it 
right, they do not Controyert the Publiſhing, but (fay they) pray 
make it out, where it was written or compoſed ; I confeſs this would 
be a buſineſs worth the while, for all perſons that act in this manner, 
and are concerned in making of Libels, to underſtand for their adyan- 
tage, no man doubts in the matter of Treaſon, but it is local ; then 
put the Caſe a man is found in Middleſex with a treaſonable Paper in 
his Pocket, I do not make a Compariſon, as if this was ſuch a Paper, 
I hope I am not ſo underſtood, but I PY put it as a Caſe, and that 
the Law is ſo, is beyond all Controverſie; then the man is indicted 
here in Middleſex, for framing and compoſing ſuch a Treaſonable 
Libell, and he comes to. be tryed, and (ſays he) Pray prove where I 
made and compoſed it, for though you found it in my Pocket, in 
the County of Middleſex, yet I might do it in the County of 275+ ; 
upon my word, this had been a very good Defence for Me. Sidney, 
who was indicted, convicted, and attained, for making a Treaſonable 
Paper which was found in his Study; might not he have put the 
ſame ObjeCtion ? might not Mr Sidney have ſaid (it was great pity le 
did not underſtand it) pray prove where I did it, for I did it elſe- 
where than in this County — * 5 


Mr Sol. Gen. He did ſay it, I remember. 
Mr. Art. Gen. Truly, my Lord, I would not hear any Anſwer 
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ou to this, for it would make the King in a very woful Caſe ; 

ere is a Paper that is found in the County of Middle/ex, and this is 
there owned by you to be written and ſubſcribed by you, pray do 
you prove it that it was written elſewhere. 


Mr Ser. Pemberton. My Lord, we will do it, we will be goyerne | 
ed by Mr. Attorney for once, 8 I 


Mr. Serj. Levinz. We will prove that my Lord Archbiſhop was 
not in Middleſex, in ſeven Months before; and truly I think Mr. 
Attorney's Cale of a Paper found about a man, or in his Cuſtody, will 
not come up to our Caſe ; for was this Paper found about us, lurely | 
that is not pretended, | 


Mr. Serj. Pemberton. Your Lordſhip ſees by the very frame of the 
Petition, that this Petition which they call a Libell, was made after 
the King's Order concerning reading this Declaration: Now we 
ſhall prove that my Lord Archbiſhop, whoſe hand-writing they 
prove this to be, was not out from Lambeth-Houſe in two Months 
before, nor till he was before the Council, - 

Sir Reb. Sawyer. Which was long after that time when it was 
made. | | | 
Mr Serj. Pemb. So that this cannot be written in the County of 
Middleſex, a | 


Call Francis Nicholls. Mr. Nicholls was ſworn. 


Sir Rob. Sawyer. Do you remember the 18th of May laſt ? 

Mr Nicholls. Yes, Sir. | : | 

Sir Rob. Sawyer. Pray how was it with my Lord 'Archbiſhop of 
Canterbury at that time, and before that, did he go abroad ? | 


Mr Nirholls, My Lord, I am very ſure that my Lord his Grace of 
Canterbury, whom I have ſerved in his Bed-Chamber this ſeven 
ears, never ſtirred out of the Gate of Lambeth-Houfe ſince 
1ichaelmas laſt. | 

Sir Rob. Sawyer, Tiltwhen, Mr. Nicko!!s ? 

Mr Nicho//s, Not till the time he was ſummoned before the 
Council, "1 


Mr. Serj. Pem3. Now J hope we have given them a full proof that 
it could not be in Middleſex. ——Call Thomas Smith, | 
Mr. Smith, was not examined. 1 N 
Mr. Finch, Truly, my Lord, I think that what we have proved, 
or what Proot we turther offer of my Lord of Canterburies not be- 
ing in Middleſex tor ſo long a time, is ex abundanti, and we need it 
not; for with humble ſubmillion. in point of Law, it is incumbent 
upon them that are to prove the Charge in the Information, to 
prove where it was done 3 becauſe, the locallity of it is part of 
the thing, they ought to prove it; in it's nature it is local, there js 
a Place that, is aſſigned in the Information, and unleſs they prove 
it was done in the Place that they have laid, they have not 175 
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ed the Charge in the Information. Now, my Lord, they haye not 
made any Proof of that, and for Proof in Publication, I think 
they have offered none to your Lordſhip, they never did call it fo 
yet, and truly I never did hear or know that the owning of their 
Hands at the Council-Table was a Publication of a Libel; it is own- 
ing the Writing, but it is not an owning where the Writing was 
made; but where it was written, and where it was made, is of 
neceſſity to be proved; before the Charge upon a Record, in a 
Court of Juſtice, can be ſaid to be made our, it is a Local Charge, 
and in Juſtice, the locality muſt be proved, or the Information fails; 
my Lord, they have offered no Proof to it, and they have not yet 


gone to the ſecond part of the Information, for as to the Publica- 


tion of it, there is not a tittle of Proof offered, but only the own- 
ing of their Hands upon their Examination at the Council, and 
no Man did ever yet think that the anſwering a Queſtion, and own- 


ing a Paper at the Council- Table. upon a Queſtion put by the 


King himſelf was a Publication of a Libel. | 
Mr. Serj. Baldock. Pray, my Lord, hear me 4 Word to that; 
Though the thing be never ſo local, yet there muſt be ſome place 
where a thing that was done, was done: Then if nothing elſe ap- 
ears, but >, 55 was done in We/ftminſter, in the County of M;ddle- 


| ſex, unleſs they ſhew the contrary, thar muſt be the very plac 0 | 


where it was done. a 


Mr Sollicitor Gen. Here is a great deal of Prevarication in this 
matter, and I would obſerve to your Lordfhip how they do uſe 
the Courtill in it; pray, my Lord, What is it we are upon? we 
are proving that theſe ſeven Lords, the Biſhops ſigned this Paper; 
and think we have proved ſufficiently out of their own Mouths : - 
But (ſay they) it was not ſigned in the County of Middleſex, but 
in the County of Surrey. All this is but Imagination, and they 
would have the Court to imagine it too; For how do they prove 
it? They would have your Lordſhip and the Jury believe, That 
ir was ſigned elſewhere, becauſe my Lord Archbiſhop has not 
been out of his Houſe in ſome Months before; it is all but In- 
ference, and Argument, and Imagination. But ſtill, Gentlemen, 
do you Anſwer what I objefted to you? Does it not lie in their 
Power to ſhew where it was figned by them ? Here are fix more, 
beſides the Archbiſhop, where was it ſigned by them? Here are 
iix of the Biſhops, that it does not appear where they figned it; 
but they confeſs at bite Hail, in Middleſex, that they did ſet 
their Hands 5 | | 

Mr. 957 Levinx. Ay, they did ſo, and what then? | 

Mr. So/icitor Gen. Ay, and ay too, it they did fo, the Preſump- 
tion and Common Intendment upon ſuch Evidence is, That it was 
done in the Place where it was owned; and the rather, for that 
Reaſon that 1 ſaid before. That it lies in their Knowledge, and 
therefore it is incumbent upon them to prove, That it was not in the 
County of Middleſex : So that this Objection I take rather to be an 


Invention of the Counſel than the Truth of the Fact, becauſe they 


that can make this out, do not. And as to what they 25 of my Lord 
0 


Archbiſhop, That he has not been out of Doors for ſo long, who 
3 
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can prove ſuch a thing? Certainly my Lord was able to come, for 
any thing that appears; he has been here twice, and he was able to 
come to the Council-Bò ard: But when all is done, my Lord Arch- 
biſhop is certainly able to put this Matter out of Doubt, for he may 
eaſily prove it, if the Fact be fo, and that will ſatisfie the Court and 
every Body, That it was ſigned by him at Lambeth; if he deſigns to 
deal ſincerely with your Lordſhip and the Court, and the Jury; but 
certainly it is not to be proved by a Circumſtance, ſuch a one as this 
is, but he ought to give your Lordſhip and the Jury Satisfaction about 
this Fact: He ought to ſay, *Tis true, I did ſign it, but it was at 
Lambeth-Houſe ; that indeed would be a down-right Stroke to us: But 
to go upon a Suppoſition, That becauſe my Lord Archbiſhop was 
not out of his Houſe for ſo long together, therefore they are all not 
Guilty, 1s a very hard and foreign Inference. My Lord, there's ano» 
ther Matter that they inſiſt upon; and that is about the Publication, 
that is ag plain as any thing can be, that here is a full Proof of a Pub- 
lication, for if the Paper be Libellous, where- ever that Paper is, that 
is a Publiſhing, where- ever the Paper travels, how far ſoever it goes, 
it is a Publication of it by theſe Perſons that ſigned it: I believe no 
body thinks that this ſhould fly into the Kipg's hand, but ſome body 
brought it to bim; and certainly, my Lord, if your Opinion ſhould 
be, that this Pa per is Libellous, then where: ever it is, it is a Publiſh> © | 
ing, which is our offence; where: ever it is found, it is a Publication; 
for there is the miſtake of theſe Gentlemen, they fancy, that unleſs 
there was a Publick Delivery of this Paper abroad, nothing can be 
a Publication; but I rely upon it, they ſetting their Names to it, 
made it their Paper; and where-eyer it was alter wards found, that 
did follow the Paper where- ever it went, and was a Publication of it 3 
it was in their Power, being their own Contrivance; it was made 
and formed by themſelves, and no body will believe, when it was 
their own Hands that they put to it, that any body elſe could have 
any power over it; for ought appears, no body elle was at,work 
about it, and when there were fo many Learned Prelates that had 
ſigned ſuch a Paper, no one can believe they would let it go out of 
their Hands, but by their. Confent and Direction: Is not this a Procf 
of the, Publiſhing ? Do they give your Lordſhips any Evidence that 
they had ſtifled this Paper? If they had ſo done, they had {a'd ſome- 
thing, but will any body believe that this thing was done in yain'? 
Can any body aſſign a Realon why ſo ſolemn a thing as this ou 
be done to no end and purpoſe? Why a Paper ſhould be framed 
that rails at the Kings two Declarations? Why a Paper that gives 
Reaſons Why they could not read it in their Churches, and ſigner” 
with ſuch Solemnity by all theſe Noble Lords, we ſubmit this to 
you in point of Law, and the Law is plain in it, that if this Paper 
be Libellous, and it is found in the County of Middleſex, there is 
a Publication of that Libel. I ſhall mention to your Lordſhip that 
Caſe of Williams, which is reported in the Second Part of Re//'s 
Reports, Mr. Finch made uſe of it in the Cale of S:dney ; it was the 
rreat Caſe relied upon, and that guided and governed that Cate (as I 
apprehend) from the Verdict and Judgment that was given in it. 
This Caſe. was 15 Jacobi. It ſeems Williams was a Barriſter 
of the Ianer-Temple, and it ſeems being an high Catholick for Opi- 
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nion and Judgment, he was expelled the Houſe, and he being fo ex- 
pelled (being a ſort of a ee ! wrote a Book called Haalam't 
Als, and therein he makes uſe of the Prophecy of the Prophet Da- 
niel, and he makes Application of it according to his own particular 
fancy. He writes there, That this World was near at an end; and 
he ſaid, Thoſe ill days were come that that Prophecy had ſpoken of, 
and becaufe of the Impurity of Prince, and Prieſt, and People, and 


other things that happened, thoſe were the worſt of days, and there- 


fore the laſt ; and that certainly we had the worſt Prince that ever 
was in the World, when he wrote this Book, what does he do? He 
was a little more cloſe than my Lords the Biſhops, and pins it up, 
or ſeals it up, and it was brought to the King; and what is this 
more than the Caſe before your Lordſhip? They indeed ſay, I do 
this by way of Advice to the King; fo, ſaid he, I do this by way 
of Advice to the King, for God forbid that any of this ſhould hap- 

n to the King, and ſo what he does was by way of Advice, and 
he prayed God to avert it from him here was as good a Prayer as 
chere is in this Paper ; and there was a good defign, he made uſe of 
the Prophet Daniel, and applied his words. Well, what was done 
upon it? This was never publiſhed ; for the Queſtion was before the 


Court, whether this Sealing of it up, and not delivering it to any 


other body were a Publication, the Court was of Opinion, that the 
very Writing of it was a Publication: they did not value the deli- 
very of it to the Prince, but it was proved he Writ it, and that 
made it Treaſon, My Lord, we have Cafes enough in my Lord 
Hobart for this Matter, Sir Baptiſt Hick's Cale, and my Lady Hat- 
fon's Caſe, there was only a Letter ſealed up and delivered to the 
Party. | 

LC J. You need not trouble your ſelf about that Mr. Solicitor. 

Mr. Sol. Gen. If the Caſe then be thus, I take it, it will turn u 
on this Fact; they have given your Lordſhip no Proof where this 


Paper was Signed by them; here are ſeven Perſons that had a hand 


in it, and here is only one Perſon whom they have inſiſted to be in- 
firm, and kept his Houſe for a great while together. We ſay the 
Publiſhing follows the Libel where-ever it goes; the Libel is in the 
County of Middleſex, they have confeſſed it in the County of Mid- 
 dleſex, and they did not diſtinguiſh where it was done. Then if they 
will not diſtinguiſh upon the Evidence, no Man ought to diſtinguiſh, 


but ought to preſume it was done in that place where they own- 


ed it. | 
Mr Attor. Gen. I did not apprehend we were got ſo far, that they 
Oppoſed us in the Publication. 5 | 5 
Sir Rob. Sawyer. Yes we did, for you have given no Evidence 
of it. | 
Mr Attor. Gen. Surely, my Lord, for that we have given a ſuffi- 
cient Evidence, and they have given ſome Proof of it, as to my Lord 
Archbiſhop ; that becauſe he had not been fromLambeth, therefore he 
did not publiſh, nor could cauſe it to be publiſhed ; for your Lord- 
ſhip ſees by this Information, they are not only to anſwer the Pu3/i- 
cavit, but alſo the Publicari cauſavit ; for do you doubt, Gentlemen, 
of the Law in this Caſe, that if T compoſe a Libel in Surrey, for 
| | Example, 
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Example, and ſend a Perſon over into Middleſex, I am not Guilty 


of the Publiſhing ? | | 
Sir Rob. Sawyer, That is not your Caſe, Mr. Attorney. 
Mr Finch. That were clear it it were ſo, but it is not ſo; 


Mr Attor. Gen, My Lord Archbiſhop's Caſe ſignifies nothing, if 


we ſhew it was publiſhed in Middleſex, and you give no Evidence to 
the contrary but it might be there; and I am ſure as to the reſt of 
my Lords the Biſhops, there is no Evidence at all given. Here is 
a Petition that we ſay is a Libel, they it may be will make that a 
Queſtion ; this is deliyered to the King's own Hand in the County 
of Middleſex, and there are as many Caſes as any one Man can name, 
that this amounts to a Publication by the money for if I ſend a Let» 
ter by the Poſt ſealed, that no body can ſee but the Party himſelf, 
and he that writ it, it is adjudged over and over again, it is a Libel. 


Mr F. Powe). That ”= need not labour, Mr. Attorney, for that's 


the Caſe of Williams o 
now before us? 

Mr Actor. Gen, That's an Anſwer to their Objc&ion as to the 
Publication. | 
Mr F. Powe. But what ſay you to the firſt part, you have not 
proved that it was written in Middleſex. | | 

Mr Attor. Gen. There is the Caſe of Barrow and Lewellin in Ho- 
bart, and likewiſe the Caſe of Sir Baptiſt Hicks, which is reported 
both in Hobart and in Popham ; and in Popham, towards the end of 
che Caſe, there is a remarkable Paſſage. Says that Caſe, It it ſhould 
not be puniſhable at the Suit of the King, there would be no Re- 
medy ; for the Party cannot bring an Action, becauſe he can be no 
Witneſs for himſelf, and it is only known betwixt them two; but a 
Witneſs for the King he may be, to prove his own Receipt of the 
Letter, and the Party's Hand. F ] 

Mr F. Powel. You need not labour that Point, I'll tell you, Mr. 
Attorney; for the Law is very clear in that Point, I think, if you 
bring it home to your Caſe. 

r Attor. Gen. Then here's the Cafe in ſhort, my Lord: Thar 

my Lords the Biſhops have cauſed to be made and written this Peti- 


Eſſex ; but how do you apply it to the Cafe 


tion, they are made Parties to it by ſetting the Names, and this is 2 


continued Act; whatſoever is written there is my Lord Archbiſhop's 


Writing, where-eyer it goes, as Ill put you a Caſe that's very well 


known, If T take away Goods from a Man in the County of Cum- 


ber land, and I am found with them in the County of Middleſex, it is 
a continued Ac, and makes all but one Felony, and I ſhall be Tried | 
here in Midalleſex for it: If a Man write a-thing in one County, and 
ic is ſent and difperfed in another County, that ſtill continues to be 
his Fact, though it may be the firſt part was not in the ſame County 
with the other; but ſuppoſe all this while that part ſhould not affect 


my Lord of Canterbury, the cauſing it to be Publiſhed does. 


Mr. F. Powel. Do you think, Mr. Attorney, that writing in one 
County is ſuch a continued Act, that he may be ſaid to write it in 


another _ obs 
Mr Attor. 


en. Sir, I take it, here chere is a complicated Crime 
of Wiiting and Publiſhing a Libel, and the begining of it is in o 
FTC County 


. The TRY AL of the ſeven Biſbcgs 
County, and the carrying it on is in another, that is a continued Ad, 


a » 
* 


and may be Tried in either County. PE rel 
Z. C. J. It is all one Act of Libelling (as they ſay. ) 
Mr J. Holloway. In Caſes of Felony tis ſo, taking in one Coun- 
ty, and being found with the Goods in another, it is Felony in either 
County. 8 5 | | e 
Mr 7. Pouel. But in that Caſe they are two Felonies; for it is 
Robbery in the one County, and but bare Felony in the other.. 
Mr / Gen, Suppoſe that my Lords the Biſhops Signed this Pa- 
per in another County, and my Lord Archbiſhop conſents to;have. it 
ent into Middleſex, is not this a cauſing it to be publiſhed in ano- 
ther County? _ CE -= 3 opti £500 06 
Mr J. Powel. Yes, it may be, if you prove his Conſent. 
Mr Sol. Gen. Then ſuppoſe further, which may very wellyconſiſt 
with my Lord Archbiffiop's Eyidence, of his not being out of Lam- 
Loth in ſo long time, the reſt of the Biſhops might ſign it in Midd/e- 
ſex, or it may be in that Place; and then they carry it by my. Lords 
conſent over hither, into this County, is not this à cauſing it to be 
publiſhed? The Delivery with his Conſent certainly is a Proof of 
that, for our Information goęs two ways, For Making, Contriving, 
Writing and Publiſhing, that's one:; And then; For cauſing it to be 
Made, .Contrived and Pabliſhed, that's the other: And it I prove 
that he cauſed it to be publiſhed, he may be found. Guilty as to that 
part, and not Guilty as to the other; for the Information is not fo 
intire, but that the king has his choice, if the Archbiſhop. had nor 
ſigned it, or written it, but had cauſed it to be publitked, he may be 
found guilty of ſo much: But if he be Guilty of any one of theſe 
things, it is enough; and if he. be Guilty of none of the other things. 
lid in the Information; yet if he be Gully of cauſing it to be pub 
liſhed, by his conſenting that the reſt of the Biſhops ſhould do it, 
that will be enough to maintain this Information. Ihen, my Lord, 
is there any Evidence brought againſt what we have proved, That 
!! ORR SST OG hr PRACT SLICT 
Mr J. Powel. But where was this Conſent of his given, Mr, Sol- 
licitor ? | a N 
Mr Sol. Gen. Pray, good Sir, give me your Favour, I think I am 
in a plain Caſe. „ 1 A 
Mr Serj. Pemberton. So you are truly. | | | 
Mr Sol. Gen. Why, good Sir, you ought to make out the Loca- 
lity, if you'll take advantage of it. FOOL 
Mr Serj. Pemberton. That's very well indeed, this is the firſt time 
Jever heard that Doctrine. 5 . eg reg 
Mr So. Gen. I cannot help that, but certainly the Law is plain, 
we have proved there was ſuch a Fact as this done; and they do not 
go about to prove that it was done elſewhere than where we have 
laid it; for if they did, their Witneſſes would be croſs-examined by 
us; and then we know what would become of them, then the 
Truth of the matter would come out: Therefore I would make all 
this con/fare. The Biſhop might be at Lambeth, and yet Guilty in 
Middlefex, by his Concurrence with what was done in Middleſex : 
And I fay, my Lord, this is natural, upon the Evidence that has 
been given, becauſe when they were interrogated at the aig 
| | an 
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iid confeſſed the Paper to be theirs, they made no ſuch Explanation 
of, their Confeſſion, of which they can make any Advantage in their 
Defence. Here has been no Body produced that proves any thing to 
be done out of Middleſex ; ſo that ſtill if he's Guilty of the F act 
proved, he muſt be Guilty in Middleſex. ; - =1'> 

Serjeant Ba/dech. And,it does not appear, in this Caſe, but that my 
Lord Archbiſhop might write the fame thing in. Middleſex, tho' he 
was at Lambeth ſo long as the Witnels ſpeaks of. e 

Mr J. Powel. How do you make out that, Brother? 
Serj. Baldock. He might do it when he came over to the Council. 
Sir Rob. Sawyer. He muſt do it aFer it was preſented: . | 
Serj. Ba/dock. Might he not be fo long here on this fide the Wa- 
ter, as to make ſuch a ſhort thing as this, before it was delivered > 

Half a quarter of an Hour would have done it. | 

L. Ch. J. That's a thing not to be preſumed, Brother, eſpecially 
fince he is proved not to have been in Middle/ex for fo long together. 
Sir Rob. Sawyer, Mr. Serjeant is mightily miſtaken, for it is not 
pretended, That it was delivered at the time when the Archbiſhop, 
and my Lords the Biſhops, were before the Council | 
Mr Recorder. Either the Making and Contriving, or the Publiſhing 8 
of this Libel will do upon this Ie asg fob they ſhall be taken 

to be one continued complicated Act; and then the Party may be 
tryed in either of the Counties, as the King will; as in the caſe of 
Treaſon, it has been over and over again adjudged : That if a Man 
does one Act of Treaſon in one County, and afterwards goes into 
another County, and does another Act of Treaſon, the Jury of ei- 
ther of the Counties may enquire of the Fact done in the other. If 
they then ſhould take thoſe two as ſeveral Acts, they were ſeveral 
Offences, and they may be found Guilty of the one and acquitted of 
the other; but if they are taken as one continued Act, they are but 

one Offence, and the Jury of either County may try it. If then, in- 
this Cafe, the Jury of this County may take notice of the Publica- 
tion, which was here, as certainly they may, if they will agree, as 
the Law certainly is; That the Writing of a Letter will be a ſuffi 
cient Publication, if the matter be Libellous. And there are multi- 
tudes of Precedents for that and that the bare ſetting of a Man's 
Hand has been adjudged to be a Publication : Then give me leave, . 
my Lord, to bring it to a familar Caſe ;. Suppoſe a Man write a 
ſcandalous Letter from London, to a Judge or Magiſtrate in Exeter; 
and ſends it by the Poſt, and the Letter is received from the Poſt ar 
Exeter, and there opened ; would any Man make a Queſtion whe- 
ther the Gentleman that ſent the Letter may not be indicted and 
proſecuted for a Libel at Exeter, where the Libel was received? 

Mr F. Powel. There's no queſtion of that, Mr. Recorder; that 
comes not home to the Fact in our Caſe, undoubtedly in the Caſe 
that you put, the Law is as you ſaid, but it is far different from this 


_ Cale. 
L. C. J. There's no Body oppoſes the Publication, but the fram- 


ing of it where it was made. ; | $54 
Mr Recorder. Suppoſing then the Party were at Exeter; and he 
were interrogated before the Magiſtrate, Whether that were his 
Hand or no? and he ſhould own it to be Es Hand; can any body 
2 H h | doubt 
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doubt whether his owning that to be his Hand, would be a ſufficient 


Evidence to prove a Publication? 


Mr J. Powe). But is that any Evidence where it was written? Or 
if it be not proved that it was received at Exeter, would that be g- 


Froof of a Publication at Exeter ? 

L. C. J. They do not deny the Publication. ; 

Sir Rob. Sawyer. We do deny that there was any Publication 
and they have proved no place where it was made. 


Mr $o/. Gen., My Lord, we are not for turning my Lords the Bi- 


ſhaps out of the way of Proof, that is uſual in ſuch Caſes ; let them 
take it if they will, That this was contrived and made in Surrey. 
Bur can they publiſh it in Midaliſeæ, without committing an Offence ? 
and that is it we ſtand upon: We are not for laying a greater Load 
upon my Lords the Biſhops than our Proof will aniwer, 

Sir Reb. Sawyer. We thank you for your Complement, Mr. So- 


 Ircitor, 


Mr So. Gen. Is this a fare way, of interrupting us when we are 


ſpeaking ? Durſt any one have lerved you.{» when-you were in the 


King's Service? We would make our Duty as ealic as we Can to m 


Lords the Biſhops; and it may be eaſter than other Men would have 


made it. But my Lord, let it be a doubttul caſe, that we cannot 
tell which County it was made and contrived in, if it were made and 
contrived in another County ; yet when they brought it into Middle- 


ſex, there was a Publication in Middleſex ; and it my Lord of Can- 


zerbury conſented to it, and if he cauſed it to be publiſhed, how can 
any body ever get him off from that cauſing of it to be publiſhed? 


Here is a Paper that muſt be ſuppoſed to be my Lord Archbithops 


Paper: Now either the World muſt look upon it to be an Impoſture 
put upon my Lords the Biſhops, or a real Paper made by them. If 


it were an Impoſture and an Affront put upon the Biſhops, they 


ought to make it out for their own Vindication, and to prove them- 


| ſelves Innocent: If they do that, Bey do well, and they ought to 


have Satisfaction made them by thoſe that have ſo highly injured 
them; and the King cannot be better pleaſed, I am ſure, than to 
find them ſo: But it Men will look one way and act another, the 

muſt expect to be dealt with accordingly. Will any Man that has 
heard this Evidence, and ſees that theſe Gentlemen will not go the 


right way to work to prove their own Innocence, believe them ta 
be not Guilty? *Tis plain they contriv'd it and ſigned it; for can 


any one imagine that they ſet their Hands to a Paper that was not 
formed and contrived by themſelves? then let it go, That this was 
done in another County, and we cannot puniſh the Writing of it in 
this County; yet ſtill they are Guilty of cauſing it to be publiſhed 
in this County, and for that we may puniſh them here: We will be 
content with having that found that we have proved, which certain- 
ly is an Offence, . | 

Sir Rob. Sawyer. We oppoſe that, Sir. 

Mr Se. Gen. You oppoſe it, I know you'll oppoſe common Senſe, 


we don't ſpeak to you, we ſpeak to the Court; we are content wich 


what is plain, and do not defire to inſiſt upon any ſtrained Conſtruc- 
tion; we ſay this is Natural Evidence for us; If this thing be a Li- 
bel, as we ſay it is, then the cauſing it to be publiſhed, is an Offence: 
1 1 The 
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The Publication we ſay was here in Middleſex, and of that there is 
Clear Evidence, becauſe it was found there, and came from the 
King's Hand, to whom it was directed, and it could not come to the 
King's Hand out of their Cuſtody, without their Conſent: This (we 
ſay) is a clear Evidence of cauſing it to be publiſhed, let the reſt go 
as it will, becauſe we will take the eaſieſt part of the Caſe, and not 
go . off Strains. | | | 

Mr. Serj. Trinder. The greateſt Queſtion is, I think, now come 
to the og”, — 

L. C. Juſt. The Court is of Opinion, that its coming to the King 
Is a publiſhing. "- 
= Juſt. Powell. Ay, my Lord, if it be proved to be done by 
them. | 
Mr. Serj, Pemberton. Before the Court deliver their Opinion, we 
deſire to be heard, | 

L. C. Fuſt. Brother, you ſhall be heard in good time, but let 
them make an end on the other fide, and when the King's Council 
have done we'll hear you. | | 

Mr. Serj. Trinder. My Lord, upon the Queſtion of Publiſhing, it 
has been inſiſted upon, and the Court ſeems to be very much of the 
ſame Opinion; That the Writing of it is a Publiſhing: That it is 
without Controverſie, if the Writing of it fell out to be in Midale- 
ſex, where the Information is laid, but that they would not have to 
be ſo by Argument, becauſe the Archbiſhop had kept in at Lam- 
beth ſo long. But ſuppoſe, that it were ſo as they would have it; 
that is only to the Arcbiſhop, he being the Writer of it, but yet 
notwithſtanding, that the other fix might ſubſeribe it in Middleſex, 
taking it, that there is ſuch a Face in their Argument as they would 
have it. 

Mr. Sol. Gen. We will lay no greater load on the other fix than 
we do upon my Lord Archbiſhop, and we ſay they are all Guiky 
of the Publication in Middleſex. | 

Mr. Ser;. Trinder. Pray Sir, ſpare me; this Paper was in the | 
Archbiſhops Cuſtody, and Power, he making of it himſelf; and re- 
gularly it could not have come out of his Cuſtody, in common Sup- 
poſition, but it muſt come with his Conſent. It was afterwards in 
the Power of the other ſix, they had it to ſubſcribe ; where the Sub- 
ſcription was non con/tat, they it may be can prove it themſelves, | 
but I will only deduce this Argument; That if it aſter comes into 
Aiddleſex, it mult taken by Preſumption to be ſubſcribed by them 
there and publiſhed, it muſt be taken by Preſumption ſo to be, | 

Lord Ch. Ju/7. No Brother, we ought not to do any thing by pre- 
ſumption here. 

Mr Fuß. Powe!. No, no, by no means, we muſt not go upon 
Preſumptions but Proofs. | ' 

L. C. J. I will not preſume it to be made in Middle/ex. 

Mr Serg. Trinder. But it is proved to be publiſhed in Middleſex. 

Sir Rob. Sawyer, My Lord, with ſubmiſſion, there is no Evidence 
of the Publication. 

Mr Attor. Gen. That the Court is to judge of. 

Sir Rob. Sawyer. Pray, good my Lord, what Inſtance of a Publica» | 
tion have they given ? | ö 

Mr 
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MI Sol. Gen. The Court has heard the Evidence, we leave it 
there. | EEE ya th ie. +: 
Sir Rob. Sawper. Was it their owning and acknowledging it was 
their Hands, when the King asked them the Queſtion at the Council- 
Table ? Surely the King's Counſel won't pretend that was a Publi- 
cation, when it was done at the King's Command it was certainly 
the King chat publithed it then, and not my Lords che Biſhops. - 
Mr Att. Gen. Well ſaid. 3 PER : | 

Sir Rob. Sawyer. Don't you remember that when Sir BlatLwway?t 
ſaid the King gave it to be read, and it was ſhewed to the Biſhops? 

L. Ch. F. I remember what Evidence Mr. Blathwayt gave of the 
Paſſages at the Councit-Board very well; and I know what Mr. At- 
torney did preſs about the Kings promiſing to take no advantage. 

Mr Attor, Gen, My Lord, Mr. Attorney is on the other fide, he 
did not preſs it. 5 

I. Ch. J. Sir Rob. Sawyer (J mean,) I beg both your Pardons, 
Gentlemen, I think I have done Injury to you both. 

Sir Rob. Sawyer. My Lord, we lay. there is no Evidence at all, 

that ever this was ſent to the King by the Archbiſhop, or any of my 
Lords the Biſhops: And as for the Caſes that they have put, they 
5 might have put five hundred Caſes, and all nothing to the purpoſe. 

Mr So/. Gen. So they might, and done juſt as others had done be- 
fore them. „ 1 

Sir Rob. Sawyer. And ſo are theſe; for here is the Queſtion, We 
are ina Caſe, where the Publication is that which makes it a Crime: 
Now I would have them (if they can) put me any ſuch Caſe, and 
chen apply it to this; in Villium's Caſe, the Queſtion is quite other- 
wiſe, and ſo in any Caſe of Treaſon it muſt be; wherever there is 
an Overt Act proved, it is the Treaſonable Intention, and the ill 
Mind of the Traytor that is the Crime, and the Treaſon (the Overt 
Act) is only to be the Evidence of it: In that Caſe of Williams, 
with ſubmiſſion, my Lord, the Publication was not at all peceſſary, 
but the very ſecreteſt Act that could be done by him (if it were an 
AR) is an evidence of the Mind, and ſo the ſending of the Book to 
the King himſelf, though no body elle did ſee it, was an Evidence 
of the Crime of Treaſon, yet it could not be called a Publication. 
But in the other Caſe of Sir Bapti/t Hicks, which was in the Star- 
Chamber, about ſending a Letter of Challenge, it was plainly reſolv- 
ed that it was no Publication of the Letter, and that was not the 

round of the Judgment given againſt him there, that it was the 
Publication of a Libel, but the very Fact was a particular offence ;, . 
for (ſaid the Court there) if you will ſend a Letter to a private Man, 
and that is a Letter that will provoke him to break the Peace, that 
is an Offence puniſhable in the Star- hamber ; but that is not the 
Reaſon which was alledged, becauſe no Action will lie for want of 
Proof, but quite the contrary ; becauſe they may produce the Porter 
or Party that brought it, and prove it that ic came from this man's 
Hands: and I do not queſtion but that in the King's Bench at this 
day, if a man will write a Letter privately to provoke another man 
to fight, there will lie an Information, but not for a Libel ; for 
there it will be nectſfary for to make it an Offence, that there be a 
Publication ; for that is the very form of the Crime, and upon that 
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dund were all thoſe Judgments againſt Libels in the Star-Chamber. 
Ny Lord, agree to write a Letter to the King of another Perſon, 
or to make a Petition to the King concerning another Perſon, as of 
my Lord Chancellor, or the Judges, or the like, to complain to the 
King ot them ſcandalouſly, with provoking and-reviling Language, 
that'is a Publication; and ſo if I write a Letter to one man of ano- | 
ther; it there be a Scandal in a Letter, that is a Publication of a Li- 
bel; and that is the difference that has been always taken, where it 
is eſſential to make it a Libel, that there be a Publication, ſuch a | 
Publication muſt be proved, and the delivery of a Letter to a man | 
that concerns himſelf, is no Publication, but in this caſe they have 
not ſo much as proved that it was delivered to the King. 
Mr Serj. Pemberton. My Lord, with your Lordſhip's leave, I take 
it, that they have given no manner of Evidence of a Publication 
to lay, the writing and ſubfcribing of their Names to a Paper, is a 
Publication of that Paper, is ſuch a Doctrine truly as I never heard 
before; ſuppoſing this Paper had lain in my Study, ſubſcribed by 
me, but never went further; would this have been a Publication? 
They never ſaid any ſuch thing. As to Algernoon Sidney's Cale, 
there was no colour for it, that it ſhould be a Publication ; but it 
was an Overt AQ of Treaſon to compoſe ſuch a Book; They have 
proved by our Confeſſion here, that We have ſubſcribed this Paper, 
they would take it now, that therefore it muit be preſumed we lent 
this to the King, and ſo ſurmiſe us into an Information for making 
and publiſhing a Livel, which we ſent to the King; but they do not 
rove it at all: My Lord, there are a thouland ways that it might 
come into Middleſex, and perhaps come to the King's Hands too, 
- without our knowledge of Delivery ; and ſure you will not preſume 
| theſe Noble Perſons without Evidence to be guilty of ſuch an OF- 
fence as this is ſuggeſted to be; ſo that, My Lord, and Gentlemen 
of the Jury, 'tis impoſſible for you to find this a Publication in Mi- 
dlefex ; and for the other thing, (the writing this Paper) they that 
would make it an Offence; mult prove where it wag done. | 
Mr Serj. Leuinx. My Lord, The Anſwer that I {aall give to what 
has been ſaid on the: other fide, is very ſhort; the Caſes that have 
been cited are all Law, but not one tittle to this purpoſe : In Sir 
Haptiſt Hicks Caſe, and William's Cale, it was proved they all ſept 
them to the Places whither they were directed; but is there a title 
of Proof that rhefe Biſhops ſent it here? In all thoſe Caſes, thy 
muſt ſend it either by a Porter or a Carrier, and they fend it as their 
own Act, and when it comes there, by their ſenaing, that is ſuffſci- 
ent Proof of their Act in the place whitber it is ſent: And tor Sid 
neys Caſe, there was Treaſon in the very Libel and Book that he 
made: and he was not indicted for Publiſhing, but for Treafon in 
the place where it was found, becauſe it was found in his poſiciaty : 
But was this ever in my Lord Archbiſhope poſſeſſion in Midd/efe x, 
or the reſt of the Bithops and were they publiſhing of it? If it had, 
then it had been their Act clearly: But chat is the thing wherein 
they are defective, that they do not prove that my Lords the Biſfops 
ſent or brought it here; but upon the Queſtion asked them by the 
| King, they acknowledged it to be their Hands: So that my Lord 
there is no Proof of any Fact ls here, but an Acknowledgment 
| 1 | | of: 
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of a Fact done, no Body knows where, upon the King's Queſtion 


here in Middleſex ; Is Ka any Proof of this Information? 


Mr Finch. Pray, my Lord, ſpare me a Word on the ſame fide, 
Jer us ſee what the Evidence is. The Evidence is this, That the 
King brought the Paper to the Council-Table, and the Biſhops own- 
ed their Hands to it: This is the Effect of the Evidence, and all 
that is to prove the Forming and Making a Libel in Midileſex, and 
the Publication of thkt Libel. And what i 1s therefore inferred from 


thence? why, having proved that the King brought the Paper to 


rhe Counti]-Table, and-the Biſhops owned their Hands : Therefore, 
fir!t the Biſnops mall this Libel in Middleſes. Secondly, they 
brought it to the Council-Table, and publiſhed it at che Council- 
'T able, or elſe there is no proof at all: For here is nothing of Eyi- 
dence given of any F act, but becaule they acknowledged it, there- 
fore they made it, therefore they gave it to the King 1 in Aliddleſex : 
This were good Evidence it they had bad the Help of a Suppoſition 
to make it good but they want that, nor muſt any ſuch thing be 
admitted; but T think they are ſuch groſs f falſe Conſequences, that 
doubt not but you'll be of Opinion, Here's no proof of a Publica- 
tion in Middleſex, and then a: 1s no proof at all againſt my Lords 


the Bifhops, 


Mr Poliixſen. ] muſt confeſs I hear them ſay two Acls prove a 
Publication in this Caſe ; the one is, the Writing of the Libq, and the 
Subſcribing. Mt ſo, then I think upon the Evidence that has becn 
given, the Court muſt needs be ſatisfied; that the M riting of it was 
in Surrey; The next is, their owning their Hands; for there is no 
AQ done that appears, or any Evidence againſt them of any Act done, 
ſrom the time of the Writing, to the time that they were asked, is 
this your Hand? Surely no Man would ever think this to be a Publi- 
cation, where one is asked by Authority, whether ſuch a Paper be 
his Hand, and he acknowledges it in Anſwer to that Queſtion ; to 
turn this to be a Crime, I think it can never be done, nor never was 


done before. Then there is nothing in the Caſe, that they can hold 


to for Evidence, and Proof againſt my Lords the Biſhops, but the 
Writing ; and that is apparent to have been in Surrey, or otherwiſe 
they muſt hold that the Anſwer to the King's Queſtion, this is my 
Hand, is a Publication, But truly, my Eoed, ] think neither of 
theſe will do: But my Lord, to me this is a great Evidence in it ſelf 
againſt the Proof of a Publication, the Care and Warineſs that has 

been uſed, that there {hould be nothing at all of this Matter known, 
from the time that it was written, to the time that they came to be 
examined and ſummoned to appear as Offenders. My Lord, the 
Nature of Libels is to publiſh and proclaim Scandal and Defamation, 
or elſe it loſes its End, and conſequently its Name: This, as it ſtands 
upon their Evidence, is a monſtrous Proof for my Lords the Biſhops, 


' againſt the King's Council; for it ſeems, *tis a very private Matter, 


ſo cautiouſly and warily carried, that there is not any Evidence of 
the FaQ, but only the Names of the perſons that writ it, till they 
come to be examined by the greateſt Authority, Is this your Hand? 
and then they own it ſo to be; how can this be taken to be a Pub- 
lication? nad it will be a thing of wonderful Conſequence, if an An- 
ſwer to a Queſtion put by Authority, ſhould amount to a Crime, as 
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it would in this Caſe, that would be as if Authority that ſhould be 
employed to do Right, would be turned to do the greateſt 9 5 

ul 
Authority, and it would never be offered at ſure in any other Caſe: 
If a Man comes before a Magiſtrate, and confeiles any thing, that 
indeed is Evidence, but is not a Crime ; for there is a great deal of 
difference between Evidence and the Crime; but that this ſhould 
be both an Evidence and a Crime too, is, I think, a very ſtrange 


Conſtrudtion ; and for the other part (the writing of it) I ſuppoſe the 


for it is the Duty of all men to anſwer when examined by a law 


Court is ſatisfied that it was in another County. 


Sir Geo. Treby. I deſire your Lordſhip to ſpare me a Word, which 


I think has not been obſerved by the Council that have ſpoke before. 


The Queſtion that remains, is, Whether my Lords the Biſhops did 


Publiſh this Paper? This is a matter of Fact that lies upon the Pro- 


ſecutors to prove. Now I think they are ſo far from having proved 
that the Biſhops did publiſh ir, that on the contrary, they have 
proved that their Lordihips did not Publiſh it. The Evidence they 
have offered for this matter is a Confeſſion. This Confeſſion is teſti- 
fied by Mr. B/athwayt, and he ſays the Biſhops were ask'd at the 


Council whether they did ſubſcribe and publiſh this paper, and that 


their anſwer was that they did /ub/cribe but not publiſb it. 


Now a Confeffion muſt be taken together, and mult be admitted 
to be intirely true by them that produce it; they ſhall never be al- 


lowed to take out and uſe one piece, and wave the reſt, 


Why then by this Evidence of Confeflion, taken as it ought, ir 


appears that the Biſhops (though they did ſubſcribe) did not pu 
the paper. So that, I ſay, the King's Counſel have hereby plainly 
proyed that the Biſhops did at publiſh this paper, and yet this is the 
only Evidence upon which they would infer that they di publiſh it. 

Mr Att. Gen. Look you, it does lie upon you Gentlemen to prove | 


it was done elſewhere than in Middleſex. 
Mr Finch. Sure Mr. Attorney is in jeſt. 


Mr Arr. Gen. No, Jam in good earneſt, all the proof that we 
have given has been in Midaleſex, and you can beſt tell whether you | 


did it in Mi ldleſex or no. 


Mr Finch. My Lord, we have done as to this Objection; for we 


ſay they have not proved their Cafe. 


Lord Ch. Juſt. Mr. Finch you may oblerve (and I am ſure you | 
do obſerve as well as any body in all Caſes,) but I fay you may ob- 


ſerve that they ate off of every thing but cauſing it to be publiſhed ; 


naw that does lie upon the King's Counſel to prove, that my 


Lords the Biſhops did cauſe it to be publiſhed, for their owning of 
their hands does not amount to a Publication. 
Mr Serj. Pemberton, My Lord, We are npon this point with 


all. 


Mr J. Powell. Pray let us clear this firſt ; for if there be no pub- 


lication, there can be no cauſing of it to be publiſhed. 
Mr Att. Gen. My Lord, if you think fit, we ſhall go on and re- 
ſerve this point till aſterwards. | . 
| Mr 


| 


them, whether here be any Evidence of a Publication at 


OOPS. The TRY AL of the ſeven Biſhops. - - 
Mr Sol. Gen. They may make ObjeQions if they think fie, 
I. Cb. Fuſt, So they may, and they ſay if theſe ObjeQiors are 
: with us, we need go no farther. ER. ka. FREY 
: Mr S. Pemberton. But, my Lord, if the be not with us, we have 
: a reſerve to give a farther Anſwer to it and to offer Kyiderce ga 
the Evidence they have offered. ITE... 1 
Mr Sal. Gen. With all our hearts, give in Evidence what you. 
Can. | 
Mr Att. Gen. Then Pray my Lord let us go on co anſwer this 
Objection, jo „ 

L. Ch. J. Pray do Mr. Attorney. | 

Mr Att. Gen. My Lord and Gentlemen of the Jury, I would firſt 
obſerve how far we have gone. That there was ſuch a Paper writ- 
ten is clear beyond all queſtion, and written by my Lord Archbiſhop 
of Canterbury, and that it was ſigned by the reſt of the Biſhops, 
but not in the County of Middleſex, and that this Paper was publiſhed 
agreed on all hands. - & 3 ; RE 

Mr J. Holloway. No they do N that. ö 

Mr Att. Gen. Do I ſay it was publiſhed by them? but there was 

ſuch a Paper publiſhed. _ Y 7% 

Mr F. Pemberton. No, we fay it was never publiſhed at all. 

L. Ch. J. Pray Brother. Pemberton. be quiet, it Mr. Attorney in 
opening does fay any thing that he ought not to ſay, I would cor- 
rec him, as I would do any body that does not open things right as 
they are proved, but pray don't you that are at the Bar interrupt 
one another, it is unbecoming Men of your Profeflion to be chop- 
ping in and ſnapping at one another Go on Mr. Attorney. 
Mr Act. Ger. I ſay, that the Paper is proved to be written and 
ligned by my Lords the Biſhops, that I take for granted, and that 
the Paper fo ſigned and written is now publiſhed to the World, js 
alſo evident; but the queſtion is who it was done by, or who cauſed 


| WI | 


it to be done, we are reduced to that queſtion : Now, firſt, it is . 
agrecd on all hands, that if J ſend a Letter to a private Man con- 
taining Scandalous things in it, tho? there is no proof more, but that , 


it was fent ſealed and received Py the Party, in that Caſe it was a 
fault puniſhable in the Star- Chamber, as a Crime; but now that this 
was received by the King, and written by them, there is no room 


50 doubt; ſor you hear it was produced by the King at the Council- : 
Board, and they asked upon it, if it were their hands? that the King © 
did receive it, there is ho room for queſtion, or that they did write | 
it ; but the queſtion is, from whom the King had it? I am ſure they + 


muſt ſhew that ſome body elſe did it; and unleſs they do ſhow that, 
{ hope there is no manner of queſtion, but it came = them, and 1 
they did it; tho* no Man living knew any thing of this matter, but | 
whom they thought fit to communicate it to: yet ſtill they putting , 

the King upon the neceſſity of ſhewing this Power in order to his 

obtaining ſatisfaction for it, or elſe he muſt remain under the indig- 

nity without reparation, it ought to be put upon them to clear the 

Fact; for if he does not produce it, then muſt the King put up the 

higheſt injury and affront, that perhaps æ Man can give the King to 

his face, by delivering a Libel into his own hands; and if he does 
produce it, then ſay they, that is not our publication, we prove it 
f : to 


* 


to be your writing and ſigning, and we prove it to come from the 
Fand of the Eins galant 8 it is bonipoſed, for hs ſay it is a Li- 
bel againſt his Majeſty, his Government and Prerogative; if then, all 
thoſe Caſes that have been cited be Law, then ſure there never was a 
ſtronger Caſe in the World than this; and I hope the Law goes a little 
farther ine Sehe King, than it does in the Caſe ofa private Man; 
no Man muſt think. by policy to give private wounds tothe Government, 
and difparage the Adminiſtration of it, and then he is called in Queſtion 
about it, 75 he, pray prove that I publiſhed it, or elſe you ſhall not 
_ puniſh me for it, we prove you framed it and writ it, and ſigned it, 
and we prove it come to the King's Hand, of whom it was compoſed, muſt | 
ve produce two Mitneſſes of the delivery of it to the King? Surely | 
there will be no need of any thing of that. W 


* 4 


Mr. Sol. Gen. My Lord we have reduced it now to a very narrow | 
. Queſtion, for (as Mr. Attorney has faid) my Lord, there is nodoubt but 
that my Lords the Biſhops. are the Authors of this Paper, there is no 
doubt but they ſigned it, and there is no doubt but that their ſigning 
of it, thongh it were at Lambeth (as they ſay) is a publiſhing of it, 
but however .this is plain and manifeſt, that this Paper was publiſhed, 
and that this Paper was publiſhed in Middleſex, that is as plain too; 
nom then there is not ing left but this Queſtion, whether my Lords the 
Biſhops who framed the Thing, who wrote the Fhing, who ſigned the 
Thing, were e gar cauſe of. its Publication, or privy or 
conſenting to it? My Lord, Trill reduce it to a very plain Point; for 
Ve are upon a rational Queſtion, before a rational Court, and a rational 
Jury, whether theſe Lords did all of them in the County of Surrey, 
conſent to the publiſhing of this Paper in Mrddleſex; for it is publiſh- 
' ed in Middleſex, (that we ſee) and if they are guilty of that part of 
the Information, or cauſing it to be publiſhed, now what do they ſay 
to it, ſay they, it is agreed that it is publiſhed in Mzdd/eſex, but it is 
not proved to be pubhſhed by us. B | * 
Lord Ch. Juſt. No, they do not ſay fo, they agree it was in Mid- 
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Alx, but not publiſee. 
Mr. Juſt. Powel. Mr. Solicitor, they do agree it was in Middleſex, 
but not publiſhed to be ſure, not by them. e 
Cord Ch. Juſt. Mr. Solicitor, III tell you whit they ſtand upon, 
they ſay you ought to prove it to be delivered to the King 
by the Biſhops, or ſome Body employed them; for upon that went the 
. Reſolution that was in #i/haw's Caſe, that he ſent it to the King; but 
bere is no Body that proves that it was delivered to the King in this 
| Cale ſo that how it came to the King Non conſtat. PR | 
Mr., Fol. Gen. There will be the Queſtion between us, whether this 
be not a Publication. | 
Sir Rob, Sawyer, Pray Mr. Solicitor prove your Caſe before you 
argue it. „ 1 | 
2 Lond Ch. 7uft. Firſt ſettle. what the Caſe is, before it be either proy- 'S: 
ed or argued. | | | | | 7 
Mr. Sol. Gen. My Lord, Il put you the Caſe, here does appear in = 
' Middleſex a Paper that is a Libel in itſelf, and this Libel is proved to 2 
be written and formed by theſe. Perſons, this Libel coming into Miu | 
adleſex, tho Queſtion is, whether they are privy to it, I ſay, in point 
of Preſumption, it muſt come from them. 3 
Lord Ch. Juſt. I cannot ſuppoſe it, I cannot preſume any thing. 
a K k 5 Mr. Sol. 


| opportunity ſecretly to deliyer a Lib 
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Mr. Sol. Gen. My Lord, 1 {ptal of that which is 4 common” 2 2 
or Evi. | 


"ton, a natural reſumption, what we commonly call a violiut 4 . 
tion, which is a legal 2 ſumption, and has always been allowe 
dence ; ; now whether 15s 57 not fuch a preſumption in our Cafe, as to 
induce your Loraſhip and the Jury to beligve that it cannot he olg 
or at leaſt to put the Ao upon them, to ſhew how it came out of heir 
Studies, and hew it came to the King's hands, For it is ju their power to 
bed the truth of this matter, how it was, if they do not, the Preſump- 
Zion will lie upon them; that the Paper tame to the King, that is 2 
enongb, and its coming 70 the King's hands, is a plain proof of publith- 
tion in Middleſex, and who ſhould bring it to the King, but theſe Gent. 
men in whoſe power it was 9 There is no, Mau undertakes to Jay, be {if 
71, then what elſe is tobe believed, but that it came from them, [ſpeak 4 
3 ſuppoſition, and belief, they may very well ſhew it if it Were no 
"ſo; 9 I that wwe can ſay, in it, is, here is a Paper in Middleſex, "this gen 


Atefd was, once your, Paper, and in your Pp er, Fray fhew what he- 
came of it, it lieg wp you tg clear this doubt. 


MAT 


© Mr. Recorder, M 'Togd,. there i is but; this Queſtion in the Caſe, the 


' Queſtion i is not, Whether owning it be a publication, but whethe Here | 


be any Evidence that they did deliver it to the King; now if they 


did * it to the King, that will be: 5 agreed to me to be a Pablica- 


n 
N. - ollors 9. No oibr iy 1 you A prove * i 
15 Nene ray Sir ſpare-me, that they did it you hive this E. 
ence: 75 ba » that they were 155 Authars of this Paper by their own 
Chua Jon, that this was in the C ounty, of Middleſex! and that when 


they were asked conce) ning it, they ow dit to be their” haid Haig; * 
now whether. you can in the leaſt queſtion after all "this, their delivering 


F it 10 the King, or that it came to the King's bin s without their 


: urs or conſent, is that which lies. befor e your Los 79 for > 


Went, -- ... 
Lord 1 —_ I will ask my Brothets their Orion 


Biſhops the ers of A ſidaleſex, and ere 5 5 "oe 


them not guilty. 


Mr. Attor, Gen, Til put you but o one Caſe my Lord, a Man tis an 
into the King's hard, . hen: 0 

Body is by, and fo there can be no proof of the delivery :- 

Mr. Juſt. Powel. Tis a dangerous thing Mr. Actor ney on the other 
; Tide, to convict People of Crimes without Proof. 

Mr. Att. General. But ſhall a Man be permitted thus to affront 
the King, and there be no way to puniſh. it. ts Hg 

Lord Chief Juſtice. © Tec, there will ſure, but it wil be a very 
ſtrange thing if we ſhould go and Preſume that,theſe Lords did it, when 
there js no ſort of Evidence of it; tis that which Ldo ure von Tcan- 
not do, wwe muſt proceed according to Evidence and Forms aud Merhas af 
Law, they may think what they will 55 Mes but 1 QA declare my 


Mi ud mn to my Conſcience. _ 
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W the aper at t able! 


Mr. Blathwait, The King. 


gp Mr. Sol Gen, What ffgif the Bilbops,vhgr that 0 al ſkewed 
Ir. Bien ge, Then le 1 jemenbet) they "ie Wc Wile 


that was the Paper that they delivered to the 
Ar, Fol, Gex. Then, a op the Biſhops, ? 


Mr. Þlat hey en ar ſrrupled. to LOS and dey ta it 
5 as that the 


Nee if they owned Ry 


might be made ule of, to 
= het ITN Blu Wait 0 on again, . 
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"Mr. Blathwait, 1 do think, to the belt of f 72 nt: TY te 


my Lord Etancettor "aid at ask t hem to that pur 


the very, Words. 


Mr Sol. Gen. And 2 7 this, hüt Acer did they make 


3 "Blathwiit. My Lotds the 'Bifkops 1 e 213 Ahe, * 


ſecond, Ti I told you before id wn. jt 
Ap i Ferch they pr a tv ihe Kivg, d de the bel e my, v6 
brah | 
ede anch Cen. Big the Archbilkop an ti TA Ow it 75 4 
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270 a bat e Ir WHECHEr it werk t thelt Hand 1 5 Vele 
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Mr. Bac it. M Tord. Fats de rds, 
d* We rep eat eat lis We 


but I thin if Mt. Seit ute n de 105 Nel 
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Mr. Sol. Gen. And you are not to untwiſt a Man neither, Mr. Ser= 


jcant. Rn” : : 
4 Mr. Att. Gen. Do you remember that the King ſaid any thing of. 
the Paper being delivered to him? 

Mr. Blathwait. The King has ſaid at ſeyeral Times, I believe I 
have heard him ſay it ten Times at leaſt. | 

Mr. Att. Gen. Did he ſay it at that Time? 

Mr. Blathwait. I cannot poſitively ſay that he did, Sir. 

Mr. Serj. Pemb. He cannot anſwer it, why will you preſs it? 

Mr. Blathwait. My Lord, here is the Clerk of the Counſel that 
was then in waiting, he took Minutes, and perhaps can remember 
more than TI. | 

Mr. Sol. Gen. Here they cry he cannot anſwer it, as if they could 
tell what he can anſwer better than himſelf; pray, Mr. Bridgman, 
was there any Queſtion to this purpoſe either from my Lord Chan- 


cellor, or from the King, whether that was the Paper that was pre- 


ſented by my Lords the Biſhops, or delivered by the King, for I ſee 
you are very nice as to Words, and-you do yery well; but was there 
not a Queſtion to that purpoſe ? 

Mr. Bridgm. Sir, I do not remember, for I ſpeak to the beſt of ] 
remembrance in all this Mutter; I ſay, I ao not remember that that 
Queflias was asked in thoſe very Words, but J do remember ſomething 
was ſaid to that purpoſe, but by whom I cannot particularly ſay. 

Sir Rob. Sayer. To what Purpole ? | | 

L. C. Juft. Why, do not I behave myſelf between you all as 1 
ought to do? Pray, Sir Robert Sawyer, fit down, you cannot be | 
contented when the Man does you no harm. | 

Mr. Sl. Gen. Pray conlider, did my Lords the Biſhops fay any 
thing, or was there any Difcourſe concerning the Paper, whether it 
was delivered to the King or no? | | 

Mr. Bridgm. Mr. Solicitor, J have told you as near as I can what | 
Ido remember.; 1 know not by whom it was ſaid, but that Queſtion or 
to that purpoſe was aged, Whether that was the Petition they deliver- 
ed, but I do not remember whether the 2 neſtion “directly asked or 
anſwered, there was ſomething about it, and ſeveral Paſſages there 
were ; but whether ſpoken by my Lord Chancellor or who, J cannot re- 
member. | | 

Mr. Sol. Gen. You ſay there was that which ſufficiently denoted a 
Queſtion to that purpoſe, and they ſaid nothing againſt it. | 

Mr. Bri4gm. No; there was no denial of it. | 

Mr. Sol. Ger. I ſce you do not remember the particular Words, nor 
do we deſire it of you. 

Mr. Briagm. They did not deny it, nor confeſs it. | 
Mr. Sol. Ger Then, in your Apprehenſion; did they on that they 
delivered that Paper to the King ? | | | 

L. C. J. You muſt not ask that, Mr. Solicitor, it is not a fair Que» 
ſtion to ask him what he apprehendcd. 

Mr. Sol. Gen. He faid it before himſelf. * 00; | 

Lu. Ch. Juft. But his Apprelienſions are no Evidence, and it is a 
ſort of a leading Queſtion which we muſt not allow of. 

Mr. Hol. Gen. Then ff your Lordſhip do not like it, I will not ask 


it, but I will ask him another Queſtion. 


LA. Ch. Jul. A ten if ou will, 10 the be fiir Ones, | 
Y, M T1 Y Mr 
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Mr. Sol. Gen. Was it upon the firſt or ſecond Time of their being 


examined ? | | ET 
Mr. Bridgm. J cannot tell, it was not the firſt Time, all of it, I 
believe; for at the firſt time my Lords the Biſhops made ſome ſcruple 
of anſwering or owning any thing, and whatſoever they owned, they 


ſaid, they hoped it ſhould not be made uſe of to their Prejudice; I 


remember no Reply that was made, nor any thing farther, only my 
Lord Chancellor ſaid, they were not to capitulate with their Prince; 
but they were required to anſwer the Queſtions that were asked them. 

Mr. Sol. Gen. What were thoſe Queſtions ? 

Mr. Bridgm. I have told you already, as well as I can remember. 

Mr. Gol. Gen. But did you take it, upon the main, that they owned 
the Delivery of that Paper to the King? „ 
Mr. Juſt. Pow. Mr. Solicitor, you have been told you are to ask 
no ſuch Queſtions. ; BE 


S. R. Saw). Nor never was there ſuch Wire-drawing of a Witneſs 


M this World before. | . 

Lord Chief Juſt. Pray ſit ſtill, Sir Rob. Sawyer, you are not to teach 
us what we are to do; Mr, $/icitor muſt ask Queſtions that are pro- 
per for him, and not ſuch as theſe ; but the Court muſt correct him, 
and not you. 3 R 

Mr. Sol. Geu. Mr. Bridgman is very cautious, and he is to be com- 
mended for it, but we would get the Truth out of him, if we could; 
pray Sir, if you can remember, recolle& yourſelf, whether by any 
Queſtion to that Purpoſe, it was believed that they did own the De- 
| livery of the Paper to the King? ET 

Mr. Bridgm. I told you, Mr. Solicitor, as to that at firſt, that I do 
not remember the very Words of the Queſtion, but I believe there 
was no body doubted that that was not the Paper. 

Mr. Col. Gen. You ſpeak well in your Way, but theſe Gentlemen 
are very unwilling you ſhould tell your Opinion. 

L. Ch. Juſt. His Opinion is no Evidence, therefore you muſt not 
ask any ſuch. Queſtions, Mr. Solicitor. 

Mr. Bridgm. Aſoon as the Petition was delivered, within a few 
Hours after, I ſaw it, the King ſhewed it to ſeveral People, and 
he faid, it was the Tettlion the Bilbops had delivered, be took it into 
his own Cuſtody, and afterwards commanded me to Write a Copy of it, 
and there was no Copy made of it but that one, but notwithſtanding that, 
I do remember I did ſee a Cofy of the Petition, within a Day or Two 
after it vas preſented about the Town, 


* 
ron 


Mr. Sol. Gen. Pray how many Days was this before the Diſcourſe 


in Counſel upon their Examinations? : 
Mr. Bridgm. How many Days, was. what Sir? 
Mr. Sol. Gen. When the Ring gave the Paper to be Copied. 
Mr. Bridgm. It was upon the Sunday. | 
Mr. Sol. Gen. But you ſay (as you believe) it was in a few Hours af- 
ter the Paper was delivered to the King, that you did ſee it. 
Mr. Juſt. Powel. But «what males him ſay that this was delivered 
to the King, but only hear ſay ? | 
Lord Ch. Juſt. Pray Mr. Solicitor, will you produce that which is 
Evidence, and not [pend uur Time in that whiclans no! © 
Mr. Sol. Gen. My Lord, I would make no more of it than it is. 
Ar. S. Leyinz. Tis a foameful thing to offer ſuch things in a Court 


of Juſtice. Mr. 


Ce 


fit 
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Mr. S. Pemberton. 'Tis a practice that ought not to be endured. 
Lord Ch. Juſtice. Pray Brothers be quiet, or I'll turn him looſe up- 
on you again, if you'll not be quiet; what is the matter? cannot you 
let us alone? we ſhall do every hody right : come, to ſhorten this Mat- 
ter, I ask you but this one Queſtion, and that may ſatisfy any one that 
has Honeſty about him; Do you remember whether or no they were asked, 
if that was the Petition that they delivered to the King ? | 
Mr. Bridgm. My Lord, I have anſwered that Queſtion as directly 
as I can, I do not poſitively remember that that was the Queſtion, 
Lord Ch. Juſt. Mr. Solicitor General, you muſt be ſatisfied, when 
proper Queſtions are fairly anſwered. and therefore pray be quiet. 
Mr. Att. Gen. However we pray we may ask the reſt of the Clerks of 
the Counſel, it may be they may remember more Sir John Nicholas, 
you were at the Council-Table that Day my Lords the Biſhops were 
examined about this Paper. | | 
Sir 70h Nicholas. Yes, Sir, I was. e 
Mr. Att. Gen. Pray did you obſerve that the King produced the 
Petition? | 
Sir John Nicholas, No, indeed, I did not ſee it. 
My. Ait. Gen. Did you obſerve any Thing that paſſed there in Diſ- 
courle ? | 
Mr. Sol. Gen. Did you obſerve any Queſtions that were asked 
the Biſhops either by the King, or by my Lord Chancellor ? 
Sir John Nich. I think my Lord Chancellor did ask them, if that 
was their Hands to the Petition, and they owned it. Ws 
Mr. Sol. Gen. Do you remember whether they owned, that they 
delivered that Paper to the King? | | 
Lord Ch. Juſt. Li ast you, Sr John Nicholas, Did my Lord Chan- 
cellor ask them this Queſtion, Is this the Petition you delivered to the + 
King? 
Sir John Nicholas. J ds not remember that. 
Ihen there was a great ſhout. 
Mr. Hl. Gen. Here is wonderſul great rejoycing that Truth cannot 
revail. 
4 Mr. S. Pemberton. No, Mr. Solicitor, Truth does prevail. 
Mr. Sol. Gen. Jou are all very glad that Truth is ſtified, Mr. Ser- 
cant. 
f Mr. S. Trinder. Pray Sir John Nicholas, let me ask you one Queſ- 
tion, Was there any diſceurſe about delivering the Petition tothe King? 
Sir 70h Nicholas. Indeed I do not remember it. 
Mr. Sol. Gen. There is Mr. Pepy's, we'll examine hjm. 
Mr. Pepy's Sworn. | | 
Lord Ch. Juſt. Come Tl ask the Queſtions, Were you by at the 
Council-Board when my Lords the Biſhops were committed ? 
Mr. Pepy's. Yes, I was, 
Lord Ch. Juſt. What were the Queſtions that were asked either by 
the King, or by my Lord Chancellor? | 
Mr. Pepy's. My Lord, I would remember as well as I could, ids 
wery Words, and the very Woras of the Question were (I think) My. 
Lords, do you own this Paper ? I do not remember any thing was ſpe 
ken about the delivering, but ] believe it was underſtuod by every Body 
at the Table, that that was the Paper that they had delivered. £53 
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ask this Queſtion, was this Queſtion asked, My Lords, was this the 
Paper you delivered to the King ? FN 
Mr. Pepy's. No, my Lord. 


Mr. Ats. Gen. Pray Sir, do you remember whether the King bin- 


Golf asked the Queſtion? © 

Mr. *Pepy's. You mean I ſuppoſe, Mr. Attorney, that theſe were 
the Words, or ſomething that imported their e it to the King. 

My. All. u. Ves, Sir. | 

Me. Pepys. Truly, IJ remember nothing of that. ä 

Mr. Sol. Gen. Did Hou obſerve any di Ny Concerning their deliver * 
of it to the Ring s? 

Mr. Pepy's. 2 * Mr. Solicitor I 46 not. 

Mr. Att. Gen. Swear My. Muſgrave. 

Mr. Muſgrave Sworn. . 

Lord Ch. Tuſt. You hear the Quettion Sir, what ſay you to it ? 

Mr.>Muſg. My Lord I will give as ſhort an account of it as I can, 
the firſt time = his Majeſty had produced the Petition and it w as 


read at the Board, his Grace my Lord Arch-Biſhop of Canterbury and 


the other ſix Reverend Lords Biſhops were called in, and it were ask- 


ed of them, if they owned that, or if it were their Hands? my Lord 


Archbiſhop in the name of the Reſt, did decline anſwering, upon the 


account that they were there as Crimnals, and were not obliged to ſay: 


any thing to their own Prejudice, or that might hurt them hereafter; 
but if his Majeſty would command them, and if he would promiſe 
that no Ad vantage ſhould be made ot whatſoever they confeſſed, then 
they would anſwer the Queſtion, his Majeſty made no anſwer 
to that, but only ſaid he would do nothing but what was according 
to Law, whereupon the Biſhops were ordered to withdraw, and be- 
ing called in a ſecond time the Petition was ſhewn to them, and they 
Were asked if they did own it, or if it was their Hands, and I think 
my Lord Archbiſhop did ſay then, we will rely upon your Majeſty, 
o& ſome ſuch general thing was nid, and then they did all own it that 
it was their Hands, I cannot ſay the Petition was read to them. 

Mr. Fuſt. Towel. Mr. Blathwait (nl remember) it was the third 
time. ; 
Mr. Muſgrave It was the ſecond time (to the beſt of my remem- 
brance.) 

Lora Ch. Juſt. Pray Sir, was there any Queſtion to this Purpoſe ? 
Is this the Paper you delivered to the King ? 
Mr. Muſgrave. I do not remember that ever any ſuch direct 2rſtion 
was asked. 

Mr. Juſt. A41/ybone. But (as my Brother Pemberton did very well 
before diſtinguith) there is a great deal of difference between the owning 
the Subſcription of a Paper, and between the owning of that Paper, 
Mr. Pepy's did ſay that they did own the Paper, and upon my Word 
that will look very like a Publication. 

Mr. \Muſgrave. I remember, my Lord, there was at-the ſame time a 
_Wreſtion asked, becauſe ſereral Copies had gone about the Town, whe 
ther they had fubliſbed i it,and my Lord Archbiſhep did ſay, he had been /o 
cautious that he had not admitted his own Secretary, but writ it ali 
himſelf, and the reſt f the Biſhops did ſay, 1 did not f ubliſb it, nor 
never gave any Copies of it. : 


Lord Ch. Juſt. Well have you done now? But to fatisfy you T'11 


Mr. 
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Mr. Att, Gen. My Lord, (I confeſs) now it is to be left to 
the Jury upon this Point, whether there not being a poſitive Wit- 
'neſs that was by when the thing was done, yet upon this E- 
vidence the Jury can't find any otherwiſe, than that the thing, 
was done; truly, I think we muſt leave it as a ſtrong Cafe 
for the King, I could have wiſhed indeed for the ſatisſaction of e- 
very Body, that the Proof would have come up to that, but we 
muſt make it as ſtrong for the King upon the Evidence given as it will 
bear ; now my Lord, take all this whole Matter together, here is a 
Paper compoſed, framed, and written by ſeveral learned Men, and 
this muſt be written by ſach Perſons, ſure for ſome Purpoſe ; it 
is directed as a Petition to the King, and this Petition did come to the 
Hands of the King, (for the King produces it in Council) and my 
Lord Archbiſhop and the reſt of the Biſhops owned their Hands to 
it; then the Queſtion is, my Lord, whether or no there be any 
Room for any Body living to doubt in this Caſe that this was not de» 
livered by my Lords the Biſhops to the King, though it be not a con- 
cluſive Evidence of a poſitive Fact, yet unleſs they ſhew ſomething. 
on the qther ſide, that may give way tor a ſuppoſition to the contrary, 
that it came out of their Hands by ſurprize, or that any Body elle 
delivered it to the King without their Knowledge or Conſent ; here 
muſt needs be a very violent Preſumption, that they did doit; and 
when nothing of that is ſaid on their fide, can any Jury upon their 
Conſciences ſay that it was not publiſhed by them? And it being found | 
in Mizdleſex, though it might be written and compoſed in Surrey, yet 
ſurely we have given aconyincing Evidence that either they publiſhed. 
it or cauſed it to be publiſhed in Middleſex. 
{=p Pray call Mr. Graybam. 
Cryer. He is gone ont of the Hall. | 
Mr. Sol. Gen. My Lord, there is in Law a TPreſumption that is 
Evidence, though their be us poſitive F roof. | | 
Sir Robert Sawyer. But not in an Information for a Libel. | 
Mr. Sol. Gen. This is a meer Quoſtion of Tut, there is no difficulty 
in the Law ( it at all, for it is flam, if theſe Lords, or any of them, did 
conſent and agree to the publiſhing of this Tafer in Middleſex, they | 
are guilly of this Information, and whether they are Guilty or not. 
Guilty, we do rely upon the Circumftances proved, which are very vin | 
leut; Firſt, that they were the Men that contrived and ſet their Hande 
to it, and ſo ere the Authors of it is undeniable ; for they have owned 
it. Men of their Learning and Parts never did any ſuch thing in c; 
and then that they were concerned in the publiſhing of it in Middleſex, | 
we offer for Proof that which was ſaid by Mr. Pepy's and Mr. Blath- 
wait, h though they do not come direttly and exprefly to the forma! _ Bi 
IFords of ſuch a Queſtion, yet they tell you, ſpecially Mr. Blathwait, 'T 
that they did apprehend it, aud it mas the Collection of all their Thoughts, | | 
and they took it for granted, as a thing that every Budy was ſatisfied in, Tis 
that they did deliver that Paper to the King. I mii 1 and agree — 
there is no Proof o, the delivery of it by my Lords the Biſhops to the 
King, but wwe new very well, that it is no Wonder, when a Pater is 


Libellous, that Men ſhould uſe all the glill they can to publiſh t with |, k 
Trnpurity, and this is a thing that was done after ſome time of Fr ene BY 
ditation and ſerious Conſultation ; for it «vas ſome Days after the Or- TY 


der for reading the Declaration was publiſhed, that this was fone 
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aud delivered, and it concerned them to be wary, (as it ſeems they have 


been ;) but take this altogether, my Lord, the Paper being found in the 


King's Hands, it is in theſe 'Ferſons Power, and it lies upon them to 
make it out plain, what became of this Paper, which once lay in their 
own Hands and Cuſtody ; they can give an Account of it, they can give 
Eight unts it: If they do not, I ſhall ſubmit to the Jury, whether this 
is not ſufficient Evidence to Convidt them, eſpecially when being examined, 
they aid not make that their Excuſe; they never ſaid, this Paper 


indeed we ſigned, but we did nit intend to publiſh it, we intended ta 


ſtifle it; that had been ſome F'xcuſe : But for them to ſay now, they did 
not preſent it to the King, I muſt ſubmit to the Jury, whether they will 


believe upon this Evidence, that theſe Lords the Biſhops did preſent it, 
or catiſe it to be preſented tothe King, then they areguilty of this Mat- 


ter: And I leave it to them and their Conſciences, what they will think 
upon the Whole. | 55 | 
Mr. Recorder. My Lord, if your Lordſhip pleaſe 


Lord Ch. Tut. What again? Well, go on Sir Bartho. Shore, if, 
we muſt have a Speech fp | 


Mr. Recorder. Nay, my Lord, I would not treſpaſs upon your 
Lordſhip. | | 

Lord Ch. Juſt. Gentlemen of the Jury, here is an Information a- 
gainft my Lords the Biſhops ; I think I necd not trouble myſelf to 
open all of it, becauſe I ſee you are Men of Underſtanding, Men of 
great Diligence, and have taken Notes yourſelyes ſome of you; 
therefore I fay, only ſomething of the Proof that is required in ſuch a 


Caſe, and of the manner of the Proof that has been given in this Caſe, 


and then tell you my Opinion in Point of Law. Here is an Inſor- 
mation brought by Mr. Attorney General on behalf of the King, a- 
gainſt taeſe Reverend Fathers of the Church, the Arch-Biſhop and 
the reſt ; and it is for publiſhing a Seditious Libel under the pretence 
of a Petition, in which are contained the Words that are ſeen, Gen- 
tlemep, the Information is long, it tells yon, That the King, out of 
his gracious Clemency to all his Loving Subjects, and for other Con- 
ſide rat ions, had thought fit to publiſh a Declaration of Indulgence, 
that all his Loving Subjects might have Liberty of Conſcience, upon 
the 4% of April, in the 34 Year of his Reign; and that this was ſet 
forth by the King; and that the King of his farther Grace, about 
the 27/4 of April then next following- 

Mr. Finch. L hambly beg your Lordſhips Favour. 

Lord Ch. Juſt. What ſay you, Mr, Finch ? | 

Mr. Finch, I ask your Pardon for breaking in upon you when yon 
are directing the Jury :. I know I ſhould not do it, but I hope you will 
not be angry with me for it? 3 

Lord Ch. Ji. If I thought yon did any Service to your Clients, 
I ſhould willingly hearken to you. | 

M.. Finch. That which 1 humbly offer to your Lordſhip, is only 


to remember your Lordſhip where we were. 


Lord Ch. Juſt. Go on, Sir. 5 
Mr. Finch. I would only tay this, my Lord, the Queſtion is, Whe- 
ther this be Evidence or no? - | 
Lord Ch. Juſt. J am ſorry Mr. Finch, you have that Opinion of me, 
as to think I ſhould not leave it fairly to the Jury. | 
Mr. Finch. I only ſpeak it, my Lord, becauſe if it be Evidence, 
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we have other Matter to offer in Anſwer to that Evidence, and in 


our own Defence.  -  » 


Lord Ch, Jul. If you have more to offer, why did you coniclade 


here, and let me begin to direct the Jury? But ſince you ſay you | 


have other Matter to offer, we will hear it. 


rection. 8 T1 0 
L. C. Juſt. No, no, you do not, . you ſay you have farther Matter 
Mr. Pollixfen. My Lord, we ſhall reſt it here. 


* 
. 


L. C Juft. No, no, I will hear Mr. Finch; Go on, my Lords the 


Biſhops ſhall not ſay of me, that I would not hear their Counſel; I 
have already been told of being Counſel againſt them, and they. ſhall 
neyer ſay that I would not hear their Connſel for them. 


Mr. S. Jevintz, My Lord, we beſeech your Lordſhip go on with | 
your Directions; for all that Mr. Finch ſaid, was only'that this was 


not ſufficient Evidence, | Ned | 
L. C. Juſt. No, Brother, he ſays you have a great deal more to 
offer, and I will not refuſe to hear him; the Court will think there 
was ſomething more than ordinary, therefore I will hear him, ſuch a 
Learned Man as he ſhall not be refuted to be heard by me, I'll aſſure 
you, Why don't you go on Mr. Finch ? 5 
Mr. Finch. My Lord, 1 beg your pardon for interrupting yon; but 


all that I was going ts ſay, would have amounted to ng more than this, 


That there being no Evidence agarnlt us, we muſt of Courſe he Acquitted. 


Mr. 7uſt. Holloway. My Lord did intend to have ſaid as much as 


that, 1 dare ſay. 


enough- | D oy 

Mr. Sol. Gen. My Lord, I muſt beg your Pardon for interrupt- 
ng yon now ; and I am very glad theſe Gentlemen have given us this 
Occaſion, becauſe we ſhall not be able to clear this Point. There is a 
Fatality in ſoms Cauſes, my Lord, and ſo there is in this, we muff beg 
wour Patience for a very little while, for we have Notice that à Per- 
ſon of very great Vality is coming, that will make it appear, that 


they made their Addreſſes to him, that they might deliver it to the. 


Kine. | | 
L. C. Juſt. Hell ——Tou fee what comes of the Interruption, Cen- 
{lemen, now we muſt ſta y. — | ARISE! 


Then there was a Pauſe for near half an Hour, 


Mr. Att. Gen. Pray, my Lord, put the Caſe that a Man writes a 


Libel in ons County, and it is found in another ; Is not he- anſwer able, 


unleſs he can ſhew ſomething that may ſatisfy the Fury be it came 


there ? 3 
Mr. Sol. Gen. Ought he not to give au Account what became of it © \ 


L. C. Jul. No: Look yon, Mr. Attorney, you muſt look to your 
Information, and then you will find the Caſe that you put, does not 


come up to it; It is for Writing, Compoſing, and Publiſhing, and cau- 


fing to be Publiſhed, and all this is laid in M*ddleſzx : No you have 
pro's 4 none of all theſe things to be done in the County. 
| | Mr. 


1664 5 


Mr. S. Pemberton. My Lord, we ſubmit to your Lordſhip's Di- 


L. C. Juſt. Well, Ceutlemen of the Jury, we have had Interruption 


{ 
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Mr. Att. Gen. They did in Middleſex confeſs it was theirs, 9 4119 

L. C. Juſt, Ay, but the owning their Hands is not. a Publication ni 
M iddleſcx, aud ſo I. ſhould have told the Jury. ; 

Mr. Finch, I l & your Loraſhip's pardon for interrupting you. | 

Mr. Att, Gen. But, my Lord, does it not put the Proof upon them, 

8 27" how it came = of their Hends into the King's Hands, 

C. Juſt. No, the Proof lies ov your Part. 

5. Pollixfen. Fray, my Lord, give us your favour to di a: 10 and | 
the Jury. 

Mr. Sol. Gen. My Lord, our Wi 22 will, be here preſent, 

Mr. Att. Gen. os my Lord, the Preſumption is on our ſide. a 

Mr. Juſt. Powell. No, the Preſumption 3 rs. ag amlt' you, for my Lord 
Arch-Biſhop lived in Surrey ; ; and it is proved was not out of Lambeth- 
Houſe ſiunce Michaelmaſs, till he came before the Council. 

Mr. S. Pemb. Pray, good my Lord, we Fw mightily uneaſy here, 
ond ſo do the Jury ; ; pray ar 4 you? us. 


2 2 I I cannot help it, it is your own Faul: 


* 


Then there was another great Pauſe. 


Lord Chief Juſtice. Sir Bartho. Shore, now we have time to hear 


your Speech, if you will. 
Mr. Pollixfen. My Lord, there is no Body come, nor I believe 


will come. 
Mr. Sol. Gen. Yes, he will come e we have had a Meſſen- 


ger from him. 


7 Cal Mr. Graham. ] 


3 He is gone, and ſaid he would come 8 
Mr. Sol. Cen. My Lord, he will bring our Witneſſes with him. 


Then there was another Pauſe. 


Mr. S. Pemb. My Lord, this is very unuſual to ſtay thus ſor Evi- 
dence. 

L. Ch. Juſt. It is fo; but Lam fare. you ought not to have any 
Favour. Mr. Solicitor, Are you aſſured that you ſhall have this Wit- 
neſs that you ſpeak of? 

Mr. Sol. Gen. Yes, my Lord, he will be here preſently. 

L. Ch. Juft. We have ſtaid a great while alrcady, and therefore it 
is fit that we ſhould have ſome Oath made that he is coming. 

Mr. Sol. Gen. The Cryer tells you, that Mr. Graham did acquaint 
him, that he would return preſently. _ 

L. Ch. Juſt. Give him the Book. 

Mr. S, * Let your Left-hand give your Right-hand the Oath, 


The Cryer Sworn. 


L 2 Tuft, By the Oath that you have talcen, did Mr. Graham 
tek you, there was any further Witneſs coming in this Caſe ? 


Cryer. Yes, tay Lord, he did; hie went out of the Hall, and re- 
| | turr ed 
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turned when your Lordſhip. was directing the Jury, and he asked 
me what the Court were upon? and I told him you were directing 
the Jury, and then he ſaid my Lord Sunderland was a coming, but 
he would go and prevent him; and afterwards he returned and find- 
ing your L ordſhip did not go on to direct the Jury, he ſaid he would 
go again for my Cord Sunderland, whom he had ſent away, and 
he 2 0 gone for him, and he faid he would bring him with him 
retently. _ * Kok | 

F L. CM Juſt. Well then, we muſt ſtay till the Evidence ſor the 
King comes, for now there is Oath made that he is coming. 


Aud after 4 confilerable pauſe tha Lord Preſident came. 


$ = 


Mr. Attor. Gen. My Lord, we muſt Pray that my Lord Preſident: 
may be ſworn in this Cafe, on behalf of the King. 

| The Lord Preſident ſworn. | ; 

Mr. Artor. Gen. My Lord, with your Lordfhip's Favour, Iwould ask 
my Lord Prefident a Queſtion; Your Lordſhip remembers where we 
left this Cauſe; we have brought it to this Point, That this Petition 
came to the King's Hands, that it is a Petition written by wy Eord 
Arch-biſhop, and ſubfcribed by the reſt of my, Lords the Biſhops 
but there is a Difficulty made, whether this Petition thus prepared 
and written was by them delivered to the King, and whether my 
Lords the Biſhops were concerned in the doing of it, and were privy 
or Parties to the Delivery : Now that which I would ask your Lord- 
ſhip, my Lord Preſident is, Whether they did make their Application 
to your Lordſhip to ſpeak to the King. 
Mr. Sol. Gen. Did they make their Application to your Lordſhip 
upon any account whatfoeyer ? | | 
I. Preſident. My Lord, my Lord Biſhop of St. Aſaph, and my 
Lord Biſhop of Chicheſter came to my Office, and told me, they came 
in the Names of-my Lord Archbiſhop of Canterbury, and four others 
of their Brethren and themfelyes, with a Petition which they defired 
to deliver to his Majeſty, and they did come to me to know which 
was the beſt way of doing it, and whether the King would give them 
leave to do it or not? They would have had me read their Petition, 
but I refuſed it, and faid, I thought it did not belong to me, but 1 
would let the King know their Deſire, and bring them an Anſwer 
immediately, what; his Pleaſure was in it, which Idid; I acquainted 
the King; and he commanded me to let my Lords the Biſhops know, 
they might come when they pleaſed, and I went back and told them 
fo, upon which they went and fetch'd the reſt of the Biſhops, and 
when they came, immediately they went into the Bed-Chamber, and 
into another Room where the King was: this is that I know of the 
Matter. | 

Mr. $91. Gen. About what Time was this, pray, my Lord * 

L. Preſident. I believe there could not be much Time between my 
coming from the King, and their fetching their Brethren, and going 
in to the King. | | 

Mr. Sol. Gen. They were with the King that Day? 

Z. Preſident. Yes, they were. 

Mr. Sol. Gen. Was this before they appeared in Council? 


J. Preſident. Yes, it was ſeyeral Days beſore. | 
Ne XIII. | N n Mr, Sol. Gen, 


| 
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Mr. Sol. Gen. Then I think no, my Lord, the Matter is very 
ain. 
2 Mr. Jufi. Alibone. Did they acquaint your Lordſhip that their 
Buſineſs was to deliver a Petition to the King. 
L. Preſident. Ves, they did. 
Mr. Sl. Gen. And they would have had my Lord read it (he ſays.) 
Mr. Att. Gen, And this was the ſame Day that they did go in to 


L. Preſi. Jent. The very fame Day, and I think the ſame Hour, for 


it could not be much longer. 


Ld. Ch. Jufi. Now it is upon you truly, it will be preſumed to be 


the ſame, unleſs that you prove that you delivered another Pray, 


my Lord, did you look into the Petition? 
L. Preſs, dent. No, I refuſed it, I thought it did not concern me. 
Mr. Juſt. Pawel. Did you ſee them deliver it to the King, my 


| Lord? 


L. Preſident. I was not in the Room when it was delivered. 
Mr. 7uff. Powel. They did open their Petition to your TLordſhip, 


did they ? 


L. Preſident. They offered me to read it, but I did refuſe. 
L. Ch. Juſt. Will you ask my Lord preſident any Queſtion, you 


that are for the Defendants? 


Sir Rob. Sawyer. No, my Lord. 

Mr. Sol. Gen. Then my Lord, we muſt bu one thing hot the ſake 
of the Jury, if your Lordſhip can turn yourſelf a little this Way, and 
deliver the Evidence you have given over again, that they may hear it. 

L. Preſident. My Lord, I will repeat it as near as I can, I think I 
ſhall not vary. the Senſe: The Biſhops of St. Aſaph and Chicheſter 


came to my Office, I do not know juſt the Day when, but it was to 
let me know, that they came in the Name of the Archbiſhop, and 
| four other of their Brethren 


s it neceflary I ſhould name them? 

L. Ch. Juſt. Do it, my Lord, if you can. 

L. Preſident. They were the Biſhops of Ely, -Bath and I elle, Briſtol, 
and Peterborough; they came to let me know, in the Name of the 
Archbiſhop, thoſe four, and themſelves, that they had a Petition to 
deliver to the King, if he would give them leave; ; and deſired to know 
of me which was the beft way to do it. I told them, I would know 
the King's Pleaſure, and bring them Word again: they offered me 
their Petition to read, but I did not think it fit-for me to-do it, and 


therefore I refuſed and would not read it, but I went immediately to 


the King, and-acquainted his Majeſty with it, and he commanded me 
to let them know they might come when they would; which I im- 
mediately did; they ſaid they would go and ſpeak with ſome of their 
Brethren that were not far off; in the mean time I gave order that 
they ſhould be admitted when they came, and they did in a little time 
return, and went firſt into the Bed chan ber and then into the Room 
where the King was. 

Mr. Sol. Gen. And this was before they came and appeared at the 


Council. 


L. Preſident. Yes it was. 

Mr. Zollixfen. Your Lordſhip Aid not toad any thing of the Petition. 
L. Preſident. No, Sir, I did not, I refuſed it. 

Mr. Pollixfen. Nor-does your Lordſhip Know what Petition they 


did deliver to the King. : | L. Preſident, | 


Lord Preſident.» I did not £now any thing of it Ham the ihn. e 
Lord Ch. Juſt. Tou may male | your Obſervations! nom this two 
Hours hence; now we ſball hear what. Mr. Finch had further te offers 
[ ſuppoſe. | s 2B) 

Ihen my Lord Preſident went away, 
Mr. Sol. Gen. I thinknow it lis very: pam ĩð , OD 
Lord Ch. fuſt. Truly, T muſt needs tell you, there was a great Pre- 
ſumption before, but there is a greater now, and I think-I'ſhall leaye it 
with ſome Effect to the Jury, I cannot ſee but that herg is enough to put 


the Proof upon you: They came to the Lord Preſident, and asked 


him how they might delixer a Petition to the King, he told them 
he would go and ſee what the King ſaid to it; they would have had 
him read the Petition, but he refuſed it; he comes and tells then 
the King ſaid they might come when they would ; then thoſe two 


that came to my Lord Preſident went and: gathered up the other four. 


(the Arch-biſhop- indeed was not there) but they Six came, and mg 


&. 


Lord Preſident gave Direction they ſhould be let in, and they did 80 


into the Room where the King was; now this, with) the King's pro- 


ducing the Paper, and their owning. it at the Council, is ſuch a Proof 
to me, as I think will be Evidence to the Jury of the Publication. 
Mr. Pollixfen. Than my Lord thus far they andy can go, the Arch; 
biſbop was not there, and ſo there is no\{;ojdente againſt 1. nil 63 

Mr. Sol. Gen, As to the'Wiiting,: Cela vs given: Proegf;againſt hint 
for i it all bis Hau. „ nd! er vis 11 i m7 
Mr. Pollixfen. That ſtill is in another County, and there is nothing 
proved to be done by my Lord Arch-Biſhop in Midaleſex ; and next, 
for the other ſix Lords, my Lord Preſident does not ſay that this is 
the Petition that they ſaid they had to deliver to the King; nor did 
he ſee them deliver any thing to the King, but that is leſt ſtill Doubt- 
ful, and under your own Judgment, ſo that it ſtands upon Preſump- 
tion, not upon Proof, that this is the ſame leſt under Conſideration. 


1 2980280 
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Mr. Atter. Gen. Then e will kaye it fairly fo the Jury upon this 
e . 07 vs 2+: ys 4nd 2 


ux 


Mr. Poliixfen. If fo, then we deſire te be heard in our Deſence 


Sir Rob. Saywer, May it pleaſe your Lordſflip, and you Gentle- 
men of the Jury, you have' head this Charge which Mr. Attorney hag 
been pleaſed to make againſt my Lords the Biſhops, and that is this, 
That they did conſpire to diminiſh the Royal Authority, and Regal 
Prerogative, Power, and Goyernment of the King, and to avoid the 
Order of Council, and in Proſecution of this, they did falſely, malici- 
ouſly and ſediciouſly make a. Eibel againſt the King, under pretence 
of a Petition, and did publiſh the ſame in the King's preſence. - 


7 


a | 2,40 e 45 3T | 

This, Gentlemen, is a very heinous and heavy Charge; but you ſee | 
how ſhort their Evidence is; The Evidence they bring for this only, 
that my Lords the Biſhops;preſented the Paper to the King in the 
moſt private and humble manner they could, that which they have 
been ſo many Hours a proving, and which they cry up to be ag 
ſtrong an Evidence as ever was given, proves it to be the fartheſt 
from Seditition in the doing of it that can be; and you ſee what it | 
| 15, 
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is, it is a Petition to be relieved againſt an Order af Council, which 
they conceive they were aggrieved by, they indeed do not deal fairly 
with the Court nor with us, in that they do not ſet it forth that it 
was a Petition, | 2 NG HEE 
Eve 100597 id N Ro. vn 
La. Ch. Juft. That was over - ruled before. 
- | 5/3 6 eb i 1 Wav% wie" bf, vi 7 WA ACS . 3a 
Sit Rob. Sawyer. I do net inſſt upon it now, ſo much an Exception 
to the Information, as I ao the Evidence, they ſet this forth tobe a 
dalous Matter; but it only contains their Reaſons, "whereby they 
would fatisfy' his: Majefty why they canmot-comply in a Concurrance with 
his Majeſty's Pheaſure ; and therefore they humbly beſeech the King, and 
beg and requeſt him (as the Words of it are) that his Majeſty would be 
Fleaſed not 10 inſſi upon their diftributing and reading of” this De- 
claration; 2 the Petitioners on ape f themſelues, and the whole 
Clergy of ' England, beg' of thi King that he would wt pleaſe to in 
WP, 1 FT 7113 1 
2 you may obſerve it, that there is nothing in this Petition 
that contains any thing of Sedition in it, and it. would be ſtrange this 
Petition ſhould be Felo de fe, and by one Part deſtroy the other; it 
is laid indeed in the Information, that it was with Intent and Pur poſe 
to diminiſſ the King's Royal Authority, but I apppeal to your 
Lordſhip, the Court, and the Jury, whether there be any one Word 
in it, that any way touches the King's Prerogative, ot any tittle of 
of Evidence chat has been given to make good the Charge; It is an 
Exculſe barely for their non- Compliance with the King's Order, and a 
degging of the King with all Hamilty and Submitlion, that he would 
be pleaſed not to inſiſt upon the reading of his Majeſty's Declaration 
upon theſe Grounds, hecauſe the Diſpenſing Power upon which it was 
founded, had been ſeveral times in Patliament declared to be againſt : 
Law, and becauſe it was a Cafe of that Confequence that they could 
not in Prudence, Honour or Conſcience concur in it. - _ 
» My Led; Mr. Attorney has been pleuſed to Charge in this Infor- 
mation, that this is a falſe, malicious and ſeditious Libel: Both' the 
Falſity of it, and that it was Malicious and Seditious, are all Matters 
of Fat, with Submiſffion they have offered to the Jury no Prof of, and 
1 make no Rueftion but eaſily to demonſtrate the quite contrary, 
For, My Lord, I think it can be no Queſt1on, but that any Subjef? 
that is commanded by the King to «o a Thing which he conceives to be 
| * Law, and againſt his Conſcience, may humbly apply himſeif to 
the King, and toll him the Reaſon why he does not that Thing he 15 cm. 
manded to dv, why he cannot concur with his Majeſty in ſuch a Come 
My Lord, that which My. Attorney did inſiſt upon in the beginning 
of this Day (and he pretended to cite ſome Caſes for it) was, that m 
this Caſe, my Lords the Biſbops, were not ſued as Biſhops, nor pro- 
fecuted for their Religion + Truly, My Lord, I do not know what they 
are fued for elſe; the Information is againſt them as Biſhops, it is for® 
an Att they did as Biſhops, and no otherwiſe; and for an Aft they did 
and do conceive they lawfully might do with relation to their Eccleſiaſti- 
cal Polity, and the Government of their People as Biſhops. 
The next Thing that Mr Atiorney offered was, that it was not for 
Non-feaſance, but for a Feaſance ; it is true, my Lord, it is for e 
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fance in making the Petition, but it was to excuſe a Non-feaſances . 
the not reading according to the Order, and this ſure was lawful for . 
q | all the Biſhops as Subjects to do; and I ſhall ſhew it was certainly 
the Duty of my Lords tha Biſhops, or any Peer of the Realm to do 
the ſame in the like Caſe. It was likewiſe ſaid, they were proſecuted 
here for affronting the Government, and intermidling with Matters 
of State; but I beg your Lordſhip and the Jury to conſider, whe- 
ther. there is ane tittle of this mentioned in the Petition, or any Exi- 
given of it; the Petition does not meddle with any Matter of State, 
but refers to an Eceleſiaſtical Matter, to be executed by the Clergy, 
and to a Matter that has relation to Eceleſiaſtical Cauſes ; fo that theß 
were but Buſy bodies, or ſuch as meddled in Matters that did not re- 
late ro them, but that Which was properly within their Sphere and 
F bh 10% 19h 6b 115 Res NT 
Baut afterall, there is no Evidence, nor any ſort of Evidence that 
is given by Mr. Attorney, that will maintain the leaſt tittle of this 
Charge; and how he comes to leave it. upon this fort of Evidence! 
cannot tell, all that it amounts to is, That my Lordsthe Biſnops be- 
ing grieved in this Manner, made this Petition to the King in the 
moſt.private and reſpectſul Manner; and for him to load it with ſuch 
horrid black Epithets, that it was done Libellouſly, Malicioufly, and 
Seandalouſly, and to oppoſe the King and Government, tis very hard 
tis a Caſe of a very extraordinary Nature, and I believe my Lords, 
the Biſhbps cannot but conceive a great deal of Trouble, that they 
ſhould lie under fo heavy a Charge, and that Mr. Attorney ſhould draw 
fo ſeyere an Information againſt them, when he has fo little Proof 
tomakejt ants TT [ot 262. ft PS 13%, a | 
My Lord, by what we have to fay to it, we hope we ſhall give 
your Lordſhip and the Jury Satisfaction, that we have done but our 
Duties, ſuppoſing here has been a ſufficient Evidence of the Fact gi- 
ven, which we leave to your Lordſhip and the Jury, 
Mr. Lord, we ſay in ſhort, That this Petition is no more than 
what any Man if he be Commanded to do any Thing, might hum 
bly do it, and not be guilty of any Crime: And, my Lord, as to 
the Matter of our Defence, it will conſiſt of theſe Heads. q 


Firſt, We ſhall Conſider the Matter of this Petition. 
7G ir (0%. von 07,5088 þ | | 4 
Secondly, The Manner of delivering it, according as they have gi- 


ven Evidence here; and, 


Thirdly, The. Perſons that have delivered this Petition. And we 
hope to make it appear, beyond all Que ſtion, that the Matter contained 
in this Pelition, is neither falſe nor contrary to Law, but agreeable to 
all the Laws of the Land in all Times. We ſball likewiſe ſbew you 

| (though that appear ſufficiently to you already) that the Manner of de- 
livermg it was ſo far from being Seditious,that it was in the moſt Secret 
and Private Manner, and with the greateſt Humility and Duty ima- 
ginable, And then as to the Perſon, e ſball ſhew'you that they are 
not-ſuch' as Mr. Attorney ſays, ' who meddle with Matters of State, 
that are out of their Sphere, but they are Perſons cencerned, and con- 

cerned in Intereſt in the Caſe, to make this humble Application to the . 
King. And when we have proved all this Matter, you will ſee how 
: | | O o | rangely 
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150. 


ſtrangely we are blackned with Titles and Epithets which we no ways 


deſerve, and of which God be thanked, there is no Proof. 


For my Lord, for the Matter of the Petition, we ſhall conſider two 


ings. 


The Firſt 10 | The Prayer, which js this, They humbly beg and deſire of | 


the King, on behalf of themſelves and the reſt of the Clergy, that he 


would not inſſt upon the Reading and Publiſhing of this Declaration. 


Surely, my Lord, there is nothing of balſity in this, nor any Ti hing | 
that is contrary to Law, or unlawful for auy Man that is preſſed to any 
Thing, eſpecially, by an Order of Council; and this is nothing but a 


Petition againft an Order of Council, and if there be an Order that 


commands my. Lords the Biſhops, to do a thing that feems grievous to 
them, ſurely they may beg of the King that he would not inſiſt upon 


yet 00 cts; 


And far this Matter, they were ſo well ſatifed about it, and f 


far from thinking that it was any Part of, a Libel, that they left it aut 


of the Information, and ſo have made a deformed aud abſurd Story it, 
without Head or Tail, a Petition directed to no Body, and for not hing, 


it being without both Title and Prayer; ſa that this is Plain, it was 
lawful to Petition. | one = [F 


71 


Then, my Lord, the next Thing is, the Reaſons. eohich W a 
Biſbops come to acquaint the King with, why, in Honour and Conſcience, 


they cannot comply with, and give obedience to this Order; and the Rea- 
ſons my Lord, are two. de col 


x 


, 
o 


The firſt Reaſon that is aſſigned, is, the ſeveral Declarations that 


have been in Parliament, (ſeveral of which are mentioned) that ſuch 


a Power to diſpenſe with the Law, is againſt Law; and that it could 


not be done but by an Act of Parliament, for that is the 


meaning of the Word Illegal, that has no other Signification, but un- 


lawſul; the fame Word in Point of Signification with the Word I- 


licite, which they have uſed in their Information, a Thing that can- 
not be done by Law; and this they are pleaſed to tell the King, not 


as declaring their own Judgments, but what has been declared in Par- 


liament ; though if they had done the former, they being Peers of 
the Realm, and Biſhops of the Church, are bound to underſtand 
the Laws, eſpecially when (as I ſhall come to ſhow you) they are 
made Guardians of theſe Laws, and if any Thing go amiſs, and con- 
trary to theſe Laws, they ought to inform the King of it. 

My Lord, the next Thing is, Becauſe it is a ries 5 ſo great Moment, 
and from the Conſequeiices that \will ariſe from t 
Declaration, and that too, my Lord, (for the latter I ſhall begin 
there can be no Queſtion about, or any pretence that this is libellous or 
falſe, for certainly it is a Caſe of the greateſt Conſequence to the whole 
55955 that ever was, therefore it cannot be falfe or libellons to ſay 

5 | 


My Lord, I would not mention this, for I am loth to touch upon 
Things of this Nature, had not the Information it ſelf made it the 
very Gift of the Charge; ſor the Information (if there be any Thing 
in it) ſays, that it was to diminiſh the King's Prerogatiye and Regal 
Power in publiſhing, that Declaration. | 3 
a . * Now, - 
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Now, my Lord, what the Conſequence of this would be, and” ©. 
what my Lord's the Biſhops meant by ſaying, It was a Cauſe of 
great Moment, will appear, by conſidering that which is the main 
Clauſe in the Declaration, at which my Lords the Biſhop's ' erupted, | 
which was the main Stumbling- block to my Lords, and has been ta 
many honeſt Men beſides, and that is this. 
Me do likewiſe declare, It is our Royal Will and Pleaſure, that from 
hence forth the Execution of all Manner of Penal Laws, in Matters 
Ecceſiaſtical, for not coming ts Church, or not receiving the Sacrament, 
or for any other Nonconformity to Religion eſtabliſbed, or for or by Rea- 
ſon of the Excerciſe of Religion in any manner whatſoever, be immedi- 
ately ſuſpended ; and the further execution of the ſaid Penal Laws, 
and every of them, is hereby ſuſpended. © ' © 


Now, my Lord, this Clauſe either is of ſome Here the Lord Chief 
legal Effet and Signification, or it is not. If Mr. Juſtice ſpeaking. 
3 or the King's Council, do ſay it is of aſide faid. © © 
no Effect in Law, then there is no harm done, 5 
then this Petition does no ways impeach the King's L. C. Juſt. Imuf? 
Prerogative, in ſaying, it has been declared in not ſuffer this, they 
Parliament, according as the King's Counſel do intend to diſpute the 
agree the Law to be.. © ' King's Power of 

But, my Lord, if it have any Effect in Law, ſuſpending Laus. 
and theſe Laws are ſuſpended by Virtue of this Mr. Juſt. Pow. My 
Clauſe in the Declaration, then certainly, my Lord, they 7 | 
Lord, it is of the moſt diſmel Conſequence, ſarily fall upon t 
that can be thought of, and it behqved my Paint; © for if the 
Lords, who are the Fathers of the Church, hum- King hath no fuch 
bly to repreſent it to the King. !* ' Power, (as clearly 

For; my Lord, by this Declaration, and par- he bath not in my | 
ticularly by that Clauſe in it, not only the Laws "Tu ment the natu- 
of our Reformation, but all the Laws for the pre- 7 Conſt lent will 
ſeryation of the'Chriftin'Religion' in eneral hej That this Petiti- 
are ſuſpended, aid become of no Force; ff there © on ig no diminution of 
be ſuch an Effect in Law wrought by this De- the Kimg's- © Regal 
claration as is pretended, (that is) that the Obli- Power, - and ſo not - 
gation of Obedience to them ceaſeth, the Reaſon  Seditious or Libellous. 
of it is Plain, the Words cannot admit of ſuch a . C.. Juſt. Bro- 
Quibble as to pretend, that the Execution of ther) I tnc you are 
the Law is not the Suſpending of the Law, and Full of that Doctrine; 
that the Suſpending the Execution of the Law, but however, my 
is not a Supending of the Law; for we all know Lord's \ the Biſhops 
the Execution of every Law: in'its primary In- ſhall herepreſent have 
tent, is Obedience to it, that of the Penalty comes 0 re fo {> 
in by way of Puniſhment and Recompence for that F deny to hear 
their Diſobedience, OS 15) ir "Counſel. Bro- 

Now, my Lord, if this Declaration does diſ- ther, you fſball have 
charge King's Subjects from their Obedience to, your Will for once, 1 
and the Obligation from thoſe Laws: then pray, will hear them, let 
my Lord, where are we? Then all the Laws of them talk till they 
the Reformation are ſuſpended, and the Laws are weary. _ | 
of Chriſtianity, it ſelf, by thoſe latter Words, Mr. Juſt. Pow. I 
(or for, or by reaſon of Religion in any manner deſire no greater li- 
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ty to. be grant-  whatſoeyer) ſo that it is not confined to the 
1 them than what Chriſtian Religion, but all other Religions are 
e the Court permitted under this Clauſe; And thus all our 
pl 4 $481, foe # Laws for keeping the Sabbath, and which, dif. 
40 them in tinguiſh. 1 rom © ta: wil be Ran 


Wy ks Us 6 


* Lord; this 3 is 8 an 88 as * think) I need. name 
no more; a and 5 ly a very natural Conſequence rom that Clauſe of the 
Peclarati tion, it charges at once all Miniſters = Clergy-Men from 
. de Pury in reading the Service of the Church, it diſ- 
charges their Hearers attending upon that Service. 
hen a Law is Suſpended, the Obligation thereof is taken away; 
and thoſe that before thought themiſelves bound to obey, now conclude 
G0 145 not ſa obliged, , and what a Miſchief that, will be to the 
„ Which, under the Care of . my Lords che Biſhops, ) your: 
10 apprehend. te Jer. i 
2 to "Ci the great and. 


Theſe Things, my Lord, [ only mention 
ch a Declaration. which 


evil Conſequencesthat apparently follow upon 


made my Ne e Biſhops dealing 9 5 the Order, and put them 


under à Neceflity. of applying, thus aner e K ing, to acqua int him with 
un Reaſons tligy e not comply wi his Commands, to read; this 
Declaration, to the People, becauſe the Conſequence thereof were ſo 
great, it tending naturally to lead the People into ſo great an Error, 


as to belie vg tbote Wang yerp not. in Forge, when. in Fruth and Rea-- 


lity thy, ar ul 0 Orce,. and c doynue togbligeth m 
5 ede ge ſecond, Rea ſon in this Petition, 1 come next to 
e Fafliament h — declared this pretended Power 
to be iber and — that we ſhall read the feyeral Records in Parlia- 
ment mentioned in their Petition, and produce ſeveml ancient Records 
of former Parliaments 855 prove this Foint ; and particularly in the 
econd, , concerning The Statute af Proviſors, + 
where there were 7 Diſpenſations ſor that Statue, the King 
was enabled to it by Parliament, and could. not do it without. 
L. C. Juſt. Pray, Sir Robert Sawyer, go 70 om Bros, and re- 


bow Jour e till forays. 2 ) | 


&, Rob. Sawyer. My Lord, I ds hut ſbortly mention theſe thier: 2 


that, my Lord, as to the, Matter of this Petition, we ſoall ſhes hu, 
that it is true and agreeable to the Laws of the Land. 
Then, my Lord, as to the manner of delrvering it, I need ſay no more, 


but that it is Plain from their Evidence, that it was in the moſt private 
aud humble manner. And, as my Lord Preſident ſaid, Leave was 
asked of the King, for them to be aumitted to preſent it: Leaue Was 
given, and accordingly they did it. | 
We come then, my 3 to the third thing the Perſons, ibeſe noble 
La ds ; and we ſball ſbew, they are not Buſy-Badies, but in this Mats 


ter have done their Duty, "and medied with Pheir o e Tbat, 
my Lord, ae appear, | 
Firſt, By the general Care that is repoſed i in them by the Loew of ther 


Land: They are frequently in our Books, called the King's Spiritual 


Juages; they are intruſted with the Care of Souls, and 2 * 15 
ever all the Clerey is their r Care. d N 


Bu, 


um . 
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But, beſides this, my Lord, there is another ſpecial Care put nh; 


them, by the expreſs Words of an Af of Parliament; for, veer and © 


above the general Care of the Church, by virtue of their Offices as Bi. 


ſhops, the Aft of 1 Eliz. cap. 2. makes them ſpecial Guardians of the | 
Law of hr and of that other Law in his late Majeſty's Reign; 
e 


where all the Clauſes of that Statute of 1 Eliz. are revived, and made 


applicable to the prefent State of the Church of England. Now in that 


Statute of 1 Eliz. there is this Clauſe. 


And for the due Execution hereof, the Queen's Moſt Excellent Ma- i 


jeſty, the Lords Spiritual and Temporal, and all the Commons, in 
this preſent Parliament aſſembled, do, in God's Name, earneſtly re- 
quire and charge all the Archbiſhops, and Biſhops, and other Ordi- 
naries, that they do endeavour themſelves, to the utmoſt of their 
Knowledges, that the due and true Execution thereof may be had 


throughout their Dioceſſes and Charges, as they will anſwer before 
God, for ſuch Evils and Plagues, wherewith Almighty God may 
juſtly puniſh his People, for neglecting this good and wholſome Law. 


This 1 the Charge that lies upon the Biſhops, to take care of the 


Execution of that Law; and IT ſhall pray by and by, that it may be 
read to the Fury. | 
Mr. Sol. Gen. That is very well, indeed ! To what purpoſe ? 
Sir Rob. Sawyer. So that, my Lord, by this Law it is plain, that 
* . my Lords the Biſbops, upon pain of bringing upon themſelves the Impre- 
cation of this Att of Parliament, are obliged to ſee it executed; andthen, 
my Lord, when any thing comes unter their Knowledge, eſpecially if 


they are to be Actors in it, that has ſuch a Tendency to deſtroy the very 


| Foundation of the Church, as the Suſpenſion of all Laws that relate to 
the Church muſt do, it concerns them that have no other Remedy, to ad- 


dreſs the King by Petition about it. 


For that, Mr. Attorney, my Lord, has agreed, That if a e 
Remedy be purſued in a proper Cort, for a Grievance complained of, | 


though there may be many hard Wards that elſe would be ſcandalous, 
yet, being in a regular Courſe, they are no Scandal. And ſo it is ſaid in 
Lake's Caſe, in my Lord Hobbart. 


My Lord, de muſt appeal to the King, or we can appeal to no body, 
to be relieved againſt an Order of Council, with which we are aggrieved; | 
and it is our Duty ſo to do, according to the Care that the Law bath | 


placed in us. 


Beſives, my Lord, the Biſhops were commanded by this Order, to do 
an Att relating to the Fecleſraftical Funition, to diſtribute it to be read 
by their Clergy : And how could they in Conſcience do it, when they | 


_ thought part of the Necl1ration was not according to Law d 


Pray, my Lord, What has been he reaſon of His Majeſty's conſulting = | 


of his Tuſiges ? Aid i Hie Majeſty, or any great Officers, by his Cm. 
mand, are about 1 ao an thing that is Centrary to Law, was it ever | 
yet an Offence to tell the King ſ? T always laob'd upon it as the Duty * 


of an Officer or Magiſtrate, to tell the King what i Law, and what is 


not Lad. 


0 * | 
In Cavendith's Ce, in the Yr12ew's Time, there was an Office granted | 


aud he Comes io the Court, and deſire: to be put into the Poll Mon of the | 


P p- Office; 


's 


of the Return if the FF its of Superſedeas in the Court of Common Pleas; 
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Office : The Court told him, They could do nothing in it, but he muſt bring 
his Are. He applies to the Queen, and ſhe ſends, under the Privy Seal 
4 Command to ſequeſter the Profits, and to take Security to anſwer the 
Profits, as the Judgment of the Law ſhould go: But the Judges there 
return an Anſwer, That it was againit Law, and they could not do it. 
Then there comes a ſecond Letter, reciting the former, and commanding 
their Obedience: The Judges returned for Anſwer, They were npon their 
Oaths, and were ſworn to keep the Laws, aud would not do it. 
U Lord, The like was done in the time of my Lord Hobbart: We 
have it reported in Anderſon, in a Caſe where a Prohibition had gone ; 
There came a Meſſage from Court, that a Conſultation ſhould be.granted ; 
* and that was a Matter wherein there were various Opinions, whether 
il was Ex Neceſlitate, or Diſcretionary, but there they returned, That 
it WAS Nai Law, for any ſuch Meſſage to be ſent. 
Now here, my Lord, is a Caſe full as ſtrong: My Lords the Biſhops 
were commanded to do an Att, which they concerved to be againft Law, 
and they decline it, and tell the King the Reaſon ; and they have done it 
in the moſt humble Manner that could be, by way of Petition. If they 
had done (as the Civil Law terms it) Reſcribere generally, that had 
been lawful ; but here they have done it in a more reſpectful manner, by 
an humble Petition. If they had ſaid the Law was otherwiſe, that ſure 
| had been ne Fault; but they do not ſo much as that, but they only ſay, 
it was ſo declared in Parliament; and they declare it with all Humility 
and Dutifulneſs. So that, my Lord, if we conſider the Perſons of the 
Defendants, they have not actea as Buſy-Bodies; and therefore as this 
Caleis, when we have given our Evidence, here will be an Anſwer to all 
the Implications of the Law, that are contained in this Information : 


For they would have this Petition work by Implication of Laus, to make 


 aLibelof it; but by what I have ſaid, it will appear, there was no- 
thing of Sedition, nothing of Scandal in it; nothing of the Salt, aud 
Vinegar, and 1 that they have put into the Caſe. We ſhall prove 


the Matters that I have open'd for our Defence, and then, I dare ſay, 


your Loreſhip and the Fury will be of Opinion, wwe have done nothing 


but gur Duty. 


Mr. Finch, May it pleaſe your Lordſhip, and you, Gentlemen of the - 


Jury, This, Information ſets forth (as you may ol ſerve upon opening 
1 that the King having, by bis Royal Prerogatrve, ſet forth Neclara- 


tions in the Churches; and that the Archbiſhop and Biſbsps ſhould ſevxe- 


rally ſend them into their Diocefſes, to be Read; my Lords the Bilhops, 
that are the Defendants, (did conſult and conſpire together to 
 aiſbmiyiſh the Kingly- Authority, and Reyal Prerogairue of the King, 

and his Power and Government in his Regal Prerogative, in ſetting 
forth his Declaration; and that, in proſecution of that Con piracy, they 


did contrive (as it was laid in the Information) a Malicious Seditious, 
Candalous, balſe, and feigned Libel, under pretence of a Petition, and 


that they publiſhed the Petition in the preſence of the King. 

To this Charge in the Information, Not Guilty being pleaded, the Fai- 
aence 1 hat hath be given for the King, I know hath been of ſerved Ly the 
Court ind the Jury, and I know will be taken into Conſigeratiom, how 
far it bes come np to the Proof the Delivery of this Petition by my 
Loras the Biſbops; for all that was (aid till wy Lord Preſident was 
Pleas d to come, was no Evidence of any Delivery at all; and my 

Lord Freſident's Evidence is, that they were going to deliver a Petili 1 
| 45 


, 
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but whether they did deliver it, or did it not, or what they did deliver 
he does not know. This is all the Evidence that has been given for the 
King. | 
Bat ſuppoſing now, my Lord, that there were Room to preſume 
that they delivered this Petition ſet forth in the Information, let us 
conſider what the Queſtion is between the King and Lords the Biſhops: 
The Queſtion is, Whether they are guilty of contriving to diminiſh 
the King's Regal Authority, and Royal Prerogatiye, in his Power and 
Government, in ſetting forth this' Declaration? Whether they are 
guilty of making and preſenting a Malicious, Seditious and Scandalous 
Libel; and whether they have. publiſhed it, as it is faid in the Infor- 
mation, in the King's' Preſence ? 3 8 3 
So that the Queſtion is not now reduced to this, Whether this Pa-, 
er, that is ſet forth in the Information, was deliverkd to the King 
by my Lords the Biſhops ; but whether they have made a Malicious 
Seditious and Scandalous Libel, with and Intent to diminfh the King's 
Royal Prerogative, and Kingly Authority? And then, if you, Gen- 
tlemen, ſhould think that there is Evidence given, ſufficient to proye 
that my Lords the Biſhops haye delivered to the King that Paper 
which is ſet in the Information; yet unleſs they have delivered a 


Falſe, Malieious, Seditious and Scandalous Libel ; and unleſs they have - 


publiſhed it, to ſtir up Sedition in the Kingdom; and unleſs they have 

contrived this by Conſpiracy, to diminiſh the King's Royal P reroga= 

tive and Authority, and that Power that is faid to be In the King, my 
Lords the B*ſhops are not guity of this Accuſation. 

There are in this Declaration ſeveral Clauſrs, which upon reading of 
the Information ( am ſure) cannot but have been 6bſerved by you, Cen- 
tlemen of the Fury; and one 2 Clauſe hath been by the Council al- 
ready opened to you, and I ſball not enlarge upon it. : 

My Lord, This Petition that is thus delivered to the King, if it be a 
Libel, a Scandalous and Seditions Libel (as the Information calls it) 
it muſt be ſo, either for the Matter of the Petition, or for the Perſons 
that delvered the Petition, or for the manner of their preſeuting an 
delivering it : But neither for the Matter, nor for the Perſons, nor fod 
the manner of preſenting it, is there any Endeavour to diminiſh the Kings 
Royal Prerogative, nor to ſtir np Sedition, nor Refieftion upon the King's 
true Royal and Kingly Authority. 

The Pelition does humbly ſet Forth to His Majefty, that there havin 
been ſuch a Declaration, and ſuch an Order of Council, they did humbly 
repreſent to His Majeſty, that they were not averſe to any thing comman= 
ded them in that Order, in reſpect to the juſt and due Obedience that they 
owed to the King, nor iu 2 of their want of a due Tenderneſs to 
thoſe Perſons to whom the King had been pleaſed to ſhew his Tenderneſs; 
but the Declaration being founded upon a Power of Diſpenſing, which 
had been declared illegal in Parliament ſeveral times, and particular- 


ly in the Tears 1662, 72, and 85. they did humbly befeech His Mate- 
y (they not heing able to comply with his Command in that matt er) 


that he would not inſiſt upon ii. 


Note, my Lord, Where is the Contrivance to diminiſh the King's 


Royal Authority, and Royal Prerogative ? 


This is a Declaration founded upon a Power of Diſpenſing, which * 
undertakes to ſuſpend all Laws Ecclefraſtical whatſoever ; for not come" 


g to Church, or not Receiving the Sacrament, or any other Nonconfor=' 
2A | | mity 
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7 


mity to the Religion Eſtabliſbed, or for or by ws bk the Exerciſe of 
Religion m any manner whatſoeve. ; Oraering that the Execution to all 


thoſe Laws he immediately ſuſpended ; as if the King had a Power to 


ſuſpend at once all the Laws retating to the eſtabliſh d Religion, and all 
the Laws that were made for the Security of our Reformation. Theſe 
are au ſuſpended by his Majeſty's Declaration (as it is ſais) in the In- 
formation, by virtue of his Royal Prerogative, and Power ſo to do. 
Now, my Lord, I have always taleu it, with Submiſſjon, that. a 
Power to abroggte Laws, is as much a part of the Legiflature, as a 
Power to male Laus: A Power to lay Laws aſleep, and to ſuſpend 
Laws, is equal ro a Power of Abrogating them; for they are no lang- 
er in Being, as Laws, while they wy, laid afleep,. or fuſpended : 
And to abrogate all at once, or to do it time after time, 1s the ſame 
thing; Aud both are equally parts ef the Legiſlature. 5 
My Lord, In all the Education that I have had, in all the ſmall 
Knowledge of the Laws that I could attain to, I could never yet hear 


of, or learn, that the Cunſtitutian of this Government in England was 


otherwiſe than thus : That the whole Legiſlative Power is in the 
King, Lords and Commons ; the King, and his two Houſes of Parlia- 
ment. But theu, if this Declaration be founded upon a part of the 
1 egiſlature, which muſt be by all Men acknowledged, not to reſide in 
the. King alone, but in the King, Lords and Commons, it canuot be 


1 


Hal and true Power, or Prerogative. 


. This, my Lord, has been attempted, but in the laſt King's time; it 
never was pretended till then; and in that firſt d!tempt, tt was ſo far 


from being acknowleagad, that it * was taken notice of in Parliament, 


and declared againſt : So it was in the Tears 1662. and 1672. 
u the Tear — 62. where there was but the leaſt Unbrage given of 


ſuch a Diſpenſing Tower : although the King had declared, in his Speech 


zo the Parliament, that he wiſhed he had ſuch a Power, which his 
Declaration before ſeemed to aſſume ; the Parliament was ſo jealous of 
this, that they immediately made their þ creation to His Majeſty, by an 
Addreſs againſt the Declaration; and they gave Reaſons agaiuſt it, in 


their Addreſs : One, iu particular, was, That the King could not diſ- 


; enſe with thoſe Laws, witbout an Af of Parliament. 
There was another Allempt in 1672. and thon, after His Majeſly 
had, is his S ecceh, mentioned bis Declaration to them, there a— 


gain, fy ticutarly the Fouſe of Commons, did humbly addreſs to his 


Majeſiy; ſetting, forth, that this could not be dove by Law, withont an 

& of Parbament : And your Lorefhif, by and by, upon reading il e 
Record, waihbe ſatisfied what was the Leut of all this, Nis Mi jesiy 
him fel, was fo far pleaſed to concur with them in that Opinion, th. 
be cuncelld his Dec!araticn, tore off the Seal, and cui ſed it to ve mae 


know to the Houſe of Lords, by the Lors Chancel/or, who, by Ui: Mi 
7% Command, ſatisfied the Fouſs of it, that Es Af j bad broken 


the Ve and ca-cell'd the Decliration; with this further Declaration, 
which is ente d in !hs Records of the Houſe. hat it ſhould never be 
into Example, or Conſequence. | | 

My Lord, The Matter ſtanding, in reſpect to the King's Preroga- 


tive, an the Nevlirations that had b 1 made in Parliament; conſider 
next, Ih Cech you, how fir my Lords the Biſhops were concerned 
in this Quenion, humaly to make their Applicatioa to the ring. 
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My Lords the Biſhops lying under a Command to publiſh this De- 
claration, it was their Duty, as Peers of the Realm, and Biſhops of 
the Church of England, humbly to apply themſelves to His Majefty 
to make known their Reaſons, why they could not obey that Command; 
and they do it with all Submiſſion, and all Humility, repreſenting to 
His Majeſty what had been declared in Parliament; and it having 
been ſo declared, they could not comply with his Order; as appre- 
hending that this Declaration, was founded upon that which the Par- 
liament declared to be illegal; and fo His Majeſty's Command to pub- 
liſh this Declaration, would not warrant them ſo to do. This they 
did, as Peers; and this they had a Right to do as Biſhops ; humbly 
to adviſe the King. | „ 

For, ſuppoſe, my Lord, (which is not to be ſuppoſed in every 
Caſe, nor do I ſuppoſe that there might be a King of England that 
ſhould be miſled ; ) (I do not ſuppoſe that to be the Caſe now, I ſay, 
but I know it hath been the Caſe formerly) that the King ſhould be 
environed with Counſellors that had given him evil Advice; it has 
been objected as a Crime againſt ſuch evil Counſellors, that they would 
not permit and ſuffer the Great Men of the Kingdom to offer the 


King their Advice. How often do we ſay in Weſtminfer-Hall, That 


the King is deceived in his Grant? There is ſcarce a Day in the Term, 
but it is {aid in. one Court, or other; but it was never yet thought an 
Offence to ſay ſo: And what more is there in this Caſe? 


My Lori, If the King was Miſ-informed, or under a Miſcappre- | 


henſion of the Law, my Lords, as they are Peers, and as they are Bi- 
Hops, are concerned in it; and if they humbly apply themſeves to the 
King, and offer him their Advice, where is the Crime 2? 


n ae! 


My Lord, Theſe noble Lords, the Defendants, had more than an or- 


ainary Call to this; for, beſides the Duty of their Office, and the Care 


of the Church, that was incumbent on them as Biſhops, they were here | 
to become Actors; for they were, by that Order of Council, commanded 
themſelves to publiſh it, and to diftribute it to the ſeveral 1 in 


their ſeveral Diaceſſes, with their Commands to read it: Therefore they 


had more than ordinarry Reaſon to concern themſelves in the Matter. 
Next, We are ts conſider, my Lord, in what manner this was done; They 


male their Application to the King, by an humble Petition, with all the 
Decency and Reſpett that could be ſbeum; asking leave, firſt, to approach 
his Terſon, that nothing might feem hard, or diſreſpeclful, or as if 
they intended any thing that was unfit to be avowed. When they had 
taken all this Care in their Approach, and begging leave for it, they 
come ſecretly to the King, in private, when he was all alone, and there 
hey humbly preſent this Petition to His Majeſty. Now, how this can 


be called the Publication of a Malicious and Seditious Libel, when it 


was but the Preſenting of a Petition to the King alone: And how it cas 


be ſaid to be with and Intent to flir up Sedition in the People againſt 
His Majeſiy and to alienate the Hearts of his People from him, when it 
was in this private Manner delivered to him himſelf only, truly, Ican- 
not apprehend. | 
My Lord, I hope nothing of this can be Thought an Offence : If the 
fury ſhould think that there has heen Evidence ſufficient given, to prove 
that my Lords the Biſhops dia deliver this Paper to the King, yet it is 
not enough to make them Cuiliy of this Information, unleſs this Paper 
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be likewiſe found to be in Diminution of the King's Royal Pr erogatine, 
and Regal Authority, in diſpenſing with, and ſuſpendmg of all Laws, 


without Aft of Parliament: Unleſs it be found lo be a Libel againſt 


the King, to tell him, That in Parliament it was ſo and ſo declared: 
And unleſs the preſenting this by way of Petition (which 1s the Right of 
all People that apprehend themſelves aggrieved, to approach His Majeſty 
by Petition) be a Libelling ; 

on, in this manner preſented to the King in private, may be ſaid to be 
a Malicious and Seditious Libel, with an Intent to ftir up the People to 
Sedition : 2 4 all this can be found, there is no Man living can ever 
find my Lords the Biſbops Guilty upon this Information. Therefore, 
my Lord, we will go on, and make out this Matter that we have o- 
pened to your Lordſhip, if Mr. Attorney, and Mr. Sollcitor think fit 
to argue the Points that we have opened. | | 

Mr. Pollixfen. Pray, my Lord, —_ me a Mord on the ſame Side. 
For the firſt Point, It is a Point of Law, whether the Matter contained 


iu this Petition be a Libel. The King's Council pretend it is ſo, becauſe 


it ſays, the Declaration is founded upon a Power the Parliament has 
declared to be Illegal. But we ſay, that whatſoever the King is plea- 
ſe is ſay in any Declaration of his, it is not the King's ſaving of it, 
that makes it ts be a Law. Now we ſay, This Declaration under the 
Great Seal, is not agreeable to the Laws of the Land; and that for 
this Reaſon, Becauſe it does, at one Blow, ſet aſide all the Law we 
have in England. Et, 

My Lord, If this be denied, we muſt a little debate this Matter , 


for they are almoſt all Penal Laws; not only thoſe before the Neforma- 


tion, but ſaice ; upon which the whole Government, both in Church and 
Hale, does in great meaſure dep end. | 

Eſpecially, my Lord, in Matters of Religion, they are all Penal 
Laws: For, by the Act of Uniformity, ih my Lords the Biſhops 


are {worn to Obſerve, and yr ano by an expreſs Clauſe in the Act; 


No Man is to preach, unleſs he be F-piſcopally ordained; no Man is 


to preach without a Licence. If all this be ſet aſide, I confeſs, then it 


awill po very far mio the whole Eccleſcafticai Government. V this be 
denied, we are ready to argue that too. 

L. C. J. They are to do ſo ſtill, 
Mr. Pollixfen. My Lord, I am ſure the Conſequence 1s other ci, if 
this Declaration  ſienifie any thing. And if it be the Will of the King 
my Lord, the Will of the King is, what the Law is. If /o be the 
King's Mill be not conſonant to the Law, it is not obliging. 


My Lord, The Caſes that we have «f Diſpenſottons, are all ſo * 


many ſirong Authorities, againſt a General, or particular Abrogation. 
My Lord, that is a Matter of Law, which if it fall out ts be any way 
dou'tful, it will be fit to have it debated and ſeitled, 

If they will ſay, that the Penal Lats in Matters Eccleſſaſtical can 
be abrogated, or nullel, or made void pro tempore, or for Life, with- 
out the mecting of the Kine and People in Parliament; I muſt confefs, 
they ſay a great Thing, as it is a Point of great Concern, but 1 
think, that will not be ſaid : And all that has been ever ſaid in any 


Cape touching 3 proves quite the contrary, au aſſerts 
or, 


what I affirm. IWhy ſhould any Man go about to gerue, that 
the King may diſfenſe with this or that particular Late, if at once be 
| 5 can 


the King : And unleſs this humble Petiti/ 


The 7 RT AL of the Seven Bijbops. 159 
can diſpenſe with all the Laus by an undaubred Prerggative > This is 
a Point of Law, whith we in/ist upon, and are ready to argue with 
them ; but we will gs on with the reſt of thoſe things that we have of- 

fer'd: Aud firit, we will read the Act of Unitormity, made 1 Eliz. 
that Clauſe of it, where they are ſo ſinictiy charged to ſee to the Exe- 

r hy oY nd To Red | 

This Act, my Lord, by the Act of wy rover made in the Begin- 
ning of the late King's Reign, is revived, with. all the Claiſes in it, 
relating to this Matter. F then this be a Duty incumbent upon them, 
and their Oaths require it of them; and if they find, that the Pleaſure 
of the King, in his Declaration, is, that which is not conſonant to this 

Law, what can they do? 726 ; 
Can any thing be more humble, or done with a more Chriftian Mind, 
than by way of Petition, to inform the King in the Matter? For I 
never thought it, or hath it ever (ſure) been thought by any body elſe, to 

be a Crime to petition the King: For the King may be miſtaken in the 

Law, ſo our - Books {ay ; and we, every Day in Woſtminſter-Hall, 


argue againſt the King's Grants, and ſay, He is decerved in his Grants. 


It is the great Benefit and Liberty, which the King gives to his Subjetts, 
to argue the Legality, or Illegality of his Grants, | 

My Lord, When all this is done, to make this to be a Libel, in the 
Moras, Malicious, Seditious, Scandalous, and with an Intent to raiſe 
Scdition, would be pretty hard My Lord, We pray, that Clauſe 
of the Act may be read. | 

Mr. Sol: Gen. What for? | 

Mr. Pollixfen. It is a general Law, and therefore the Court will 
take notice of it; and we pray, the Jury may hear it read. 

Mr. Sol. Gen. J agree it to be as Mr. Pollixfen has opened ; and 
I agree it tobe as Sir Robert Sawyer has opened it. 

. S. Pemberton. My Lord, We ſball put it upon a ſhort Point: 
My Lords the Biſbops are here accuſed of a Crime, of a very bad 
Nature as can be; they are here branded and ſligmatiged by his In- 
formation, as if they were Seditious Libellers; when, my Lord, it will, 
in truth, fall out, that they have done no more than their Duty ; their 
Duty ts God, their Kine, and their Duty to the Church. 


For, in this Caſe that which we humbly offer to your Loraſbip 


(and inſiſt upon it, as very plain) is this; That the Kings of England 
have no power to ſuſpend, or diſpenſe with the Laws and Statutes of 
this Kingdom, that establiſh onr Religion: That is it, which we ſtand 
. for our Defence. And we ſay, That ſuch 4 Diſpenſing Power with 

.aws and Statutes, is a Thing that ſtrikes at the very Foundation of all 
rhe Rights, and Liberties and Properties of the King's Subjetts what- 
ſoever. If the King may Suſpend the Laws of the Land, which concern 
our Religion, I am ſure there is no other Law, but he may ſuſpend : 
And if the King may ſuſpend all the Laws of the Kingdom, what 4 
Condition are all the Subjeits in, for their Lives, Liberties and Praper- 
ties? All at Mercy. 

My Lord, The King's Legal Prerogatives ave as much for the Ade 
vantage of his Subj: as himſelf; and no Mon goes avout to ſpeak 
againſt them: But under pretence of Legal Prerogatives, ta extend the 
Power of the Xing, to ſupport à Prerogative that tends to the I de. 
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Pruition of all his Subjects, their Religion, and Liherties ; in that, I 
think, they do the King no Service, who go about to do it. 

But now we ſay, with your Lordſbip's, Favour, that theſe Laws are 
the great Bulwark of the Reformed Religion; they are in Truth, that 
which fenceth the Religion and Church ef England, and we having 
no other Human Fence beſides. They were made upon a Foreſight of the 
Miſchief that had, and might come, by falſe Religious in this King- 
dom; and they were intended to defend the Nation againſt them, and to 
keep them out; particularly, to keep out the Romith Religion (which 
zs the'very worſt of all Religions) from prevailing among us; and that 
is the very Deſign of the Att for the Teſts, which is intiluled, An AQ 
to prevent Dangers that may happen from Popiſh Recuſants. 

My Lord, if this Declaration ſbould take Effect, what would be 
the End of it? All Religiens are let in, let them be what they will; 
Ranters, Quakers, and the lite; nay, even the Roman Catholick Re- 
ligion (as they callit ;) which was intended, by theſe Acts of Parlia- 
ment, and by the Act of Uniformity, and ſeveral other Atts, to be kept 
_ of this Nation, as a Religion no way tollerable, nor to be endured 

ere. 8 8 

If this Declaration take Effect, that Religion will ſtand upon the 
ſame Terms with the Proteſſant Religion. Suſpend thoſe Laws, and 
that Romiſh Religion, that was intended to be prohibited, and ſo much 
Care was taken, and ſo mary Statutes made, to prohibit it, will come 
in; all this Care, and all thoſe Statues go for notbing. This one De- 
claration ſets them all out of Doors; and then that Religion ſtauds up- 
on equal Terms with the eſtabliſhed Religion. 

My Lord, We ſay this farther, that my Lords the Biſhops have the 
Care of the. Church, by their very Function, and Offices; and are 
bound to take Care, to keep out all thoſe falſe Religions that aresFrohi- 
bited, and aijien to be kejt ont by the Law. My Lords the Biſbops find- 
ing this Declaration founded upon a meer pretended Power, that had 
been continually oppoſed, and rejected in Parliament, could not comply 
Dith the King's Cymmanid to read it. 3 

My Lord, Such a Power to diſpenſe with, or Suſpend the Laws of 
a Nation, cannot, with any ſhadow of Reaſon, be. It is not long Jince, 
that ſuch a Power was ever pretended to by any, but ſuch as have the 
Legiſlative ton, for it is Plain, that ſuch a Power muff, at leaſt, be 

equal to the Power that made the Laws. To diſpenſe with a Law, 
muſt argue a Power greater, or, at leaſt, as great as that which 
made the Law. | 

My Lord, It has been often ſaid in oy Books, That wherethe King's 
Sul jects are concerned in Intereſt, the King caunot Suſpend, or Diſpenſe 

with a particular Law. But, my Lord, hom can the King's SubjetTs 
he more concern'd iu Intereſt, than when their Religion lies at ſtake? It 
bas been reſolved, upon the Statute of Symony, that where the Statute 
has diſabled the Party to take, there the King could not enable him, a- 
gant that AF of Parliament: And ſhall it be ſaid, that by his Diſ- 
h pen{ation, he (hall enable one to hold an Ojfice, c ts diſabled py the 
Teſt-/itT ? | 

Ay Lord, We (ay, The Courſe of our Law allows no ſuch Diſpen- 
ſation, as this Declaration pretends to. And he that is but meaniy 
read in our Law, muſt needs underſtand this, That the Kings of En 51 

| lane 
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land cannot Suſpend au Laws; for that would be, to ſet aſide the Law 
of the Kingdom : And then we might be clearly without any Laws, 
if the King fbould pleaſe to Suſpend them. 4 ud 

'Tis true, we ſay, the, laſt King Charles was, prevail d e by 
Miſ-information, to make # Diſpenſation, ſomewhat of the Nature of 
this, though not ſo full an one; far that diſpenſed only with ſome few 
Ceremonies, and things of that Nature: But the Hauſe' of Commons 
(this taking Air) in 1662, repreſent this to the King, by a Petition. 
And what is it that they do repreſent ® That he, by his Diſpenſation, 
has undertakend to do that, which nothing but an Act of Parliament. 
can do. And thereupon it was thought fit, upon the King's dccount, to 
bring in an Act for it, in ſome Caſen. tt OR © 

My Lord, The King did then, in his Speech to the Parliament 
which we uſe, as a great Argument againft this Diſpenſing Towers 
ſay this, * That, conſidering the Circumſtances of the Nation, he could 
« wiſh with all his Heart, that he had ſuch a Power, to diſpenſe with 
© thoſe Laws, in ſome Particulars. And thereupon, there was 4 But, 
in ordered to au Att of Parliament, brought in, giving the, King Tower 


to diſpenſe; but, my Lord, with a great. many Qualifications. Which 
ſhews f lainſy, that it was taken by-the Parliament, that he had no 


Prower to diſſ enſe with the Laws, of himſelf. :;\ 


My Lord, Afterwards, in 1762, the King Was prevail 4 upon a 


gain, to grant another Hiſ euſation; - ſomewhat larger 


L. C. J. Brother Pemberton, I would net interrupt you, but we 


have heard of this over and over again already 


Mr. 8. Jembeiton. Then ſince your Lardſhip is ſatisfied of theſe 
things as I preſume you are? elſe I ſhould have gone on, I have done, 


my Lord. 


MI. &. Fevinz, But, my Lord, we ſhall go a little higher than 
that, and ſhew, that it as been taken all along, as the ancient Law 
of / ng lars, that ſuch Diſperſations oughtto be by the King and the 


Parliament, and not by the King alone. 


Mr. Sol. Gen. My Lord, if you will admit every one of the 
Council to Speech it, before they give their Evidence, when ſhall 
they come to an End of this Cauſe ? We fhall be here till Mid- 


night. 5 


L. C. 7. They have no Mind, to have an End of the Cauſe, 
for they have kept it three Hours longer than they need to haye 


done. 


Patience. 


L. C. J. It does ſo, Brother, and the Court has had a great deal 


of Patience: But we muſt not ſit here only to hear Speeches. 


Mr. Att. Gen. Now, after all their Speeches, of two Hours long, 


let them read any thing, if they have it. 


«1 


Sir Rob. Sawyer, We will begin with the Record of Richard the | 


Second Call William Fiſher. 


William Fiſher, Clerk ts Mr. Ince, Sworn. 
L. C. Juſt, What do you ask him? _ | 
Sir Rob. Sawyer. ' Shew him that Copy of the Record. 
Dye Record was then ' ſhewn him. 
L. C. J. Where had you thoſe Sir? ; 


R r Mir. Fiſher. 


Mr. 8. Jemberton. My Lord, This does fequire a great deal of 
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= py ter, Hmong ' the Records in 4% Tower. t e 
L. C. J. Are 7572 true Copies ? : 
Mr. Fiſher. Tes, my Lord. RG 
I. C. J. Did you examine them by, th Record. > 
Mr. Fiſher. Tes, my Lord. nee 
Sir. Rob. Sawyer. Then Nag "Ry iu; put chore mm 
Clerk vac xy Rotula Parliamenti de Anno Regni Regis Riobana 
di Secundi XV. No. My Lord, It is written iu French, and I 
foall male but a bud Reading of it. 
Sir Sam. Aſtręy. Where is the Mas that oxamin'd it? 
you winiterfland French!) "99, 17) 
_ br. F Fiſher, Tes, .my S * AMY N 
Sir Rob. Sawyer! 7 be Record" is in another Eu thou 2 155 
may eafs, ly read BB © 
Mr. Soll. Gen. Who copy'd this Yan 7 
VM. Filher I did examine it; 
Mr. Soll. Gen. What did you examine it with 3 


Do 


, Fiſher." IIb por . Gopy, and My. Hulſtca read the 


. ain 1 


T. C. J. Yee Man; read ont: 
Fiſher reads. Vandredy Lende maine acl Almes qu 'eſtoit le primi- 
er jou. Nene 
| _ Mr. Sott-Gen:\Pyay, tal Hs wha it i you would have read ? 


' Mr. G. Levinz2PH tell jou what it is, Mr. Sollicitor: Ti the Di. 


ah ation with the Stalute of Proviſors: "Ind the Act of Parliament 
_ give the King a Porter ty diſpenſe, till ſuch a time. oy 
N. Soll, Gen. Dont ybi think the King's T'rerogative is affirmed 
b many Ati of Parliament ? 
MS. Levine. "IF the Kit co diſpenſe I an At of Par- 
«© Lament” hat ne wat thee 2 mul ing of i!? 


Mr. Soll- Gen! 'My:* Setfeant, We e are "no! to argie with you about 


that yet. : 

L. C. J. Read it in Hhigtiſh, for" 100 al 1 unde tand it. 

M, Pflher. My Lord, 1 Lea under tete 10 read 45 * aha 2 
Prelich. on ec 9\ To Ef Tis 

Mr. J., Powel. Jt by dom f you eie the Ae, 4 5 a are 110utions 
ed i in the Petition, theſe i I Ring Charles the Seconds lime? - 

75 7 8. Levinz. Ve teilt rod uce du Records in Oran & Ti ze, as 
they are. 

Hy. Sam. Aſtrey. Thepe ie the C Jerk tof 12 Revoyds of. the T o] 
er, A. Halſtead, will read 1 it very wein iu French, o or Engliſh. 


7 hen Mr. Halſtead WAS Foot fo interpy et the Records into Engliſh, 
according to the beſt of his Skill and Knowleage ; but not reading 
very read a true Copy of the Record in Engliſh follows, out 
of the Rolle of Partiament, in the 15th Tear of King Richard the 
Second, Numero Primo. 
Riday, the Morrow of All Souls, which was the firſt Day of this 
Parliament, holden at W:ftminſter,” in the fifteenth Year of the 
Reign of our Lord, King Richard the Second, after the Conqueſt, 
the Reverend Father in God, the Archbiſhop of 7 ork,. Primate and 


Chancellor of England, by the Kings Commandment, being preſent 
in 
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in Parliament, pronounced and declared, very nobly and wiſely, 
the Cauſe of the Summons of this Parliament! And ſaid, Firſt, That 
the King would, that holy Church principally, and afterwards the 
Lords Spiritual and Temporal, and alſo the Cities and Burroughs, 
ſhould have and enjoy their Liberties and Franchiſes, as well as they 
h2d them, and enjoyed them, in the Time of his Noble Progenitors, 
Kings of England, and alſo, in his own Time. And afterwards ſaid, 
The Summons of this Parliament was principally for three Occaſions : 
The firſt Occaſion was, To ordain how the Peace and Quiet of the 
Land, which have heretofore been greatly blemiſhed and diſturbed, 
as well by Detraction and Maintenance, as otherwiſe, might be bet- 
ter holden and kept, and the Laws better executed, and the King's 
Commands better obeyed. The ſecond Occaſion was, To ordain and 
ſce how the Price of Wools, which is, beyond meaſure, leſſened and 
impaired, might be better amended and inhaunced. And alſo, That 
in caſe the War ſhould begin again, at the End of the preſent Truce, 
to wit, at the Aſſumption of our Lady next coming, to ordain and ſee, 
how and whereby the ſaid War may be maintained at the leaſt Charge 
of the People. And the third Occaſion was, touching the Statutes 
ot Provifors, To ordain and fee how our Holy Father might have 
that which to him belongs; and the King, that which belongs to 
him, and to his Crown; according unto that, Render umo Cæſar the 
things that are Cæſar's, and anto God the things which are God's. 


Then the other Record of Richard the Second was read as follows, out 
of the Ro!s of Parliament, the Tiftcenth Tear of King Richard the 
Second (No. 8. | | 0 

E it remembted, touching the Statute of Proviſors, That the 
ly: Commons, for the great Confidence which they have in the 
erton of our Lord the King, and in his moſt excellent Knowledge, 
and in the great 'Tenderneſs which he hath for his Crown, and the 
Rights thereof; and alſo, in the noble and high Diſeretions of the 
Lords, have afſented, in full Parliament, that our ſaid Lord the King, 
by Advice and Aſſent of the faid Lords, may make ſuch Sfferance, 
touching the ſaid Statute, as ſhall ſeem: to him reaſonable and pro- 
fitable, until the next Parliament, ſo as the ſaid Statute be not repea- 
led in-no Article thereof : And that all thoſe who have any Benetices 
by force of the ſaid Statute, before this preſent Parliament ; and alfo, | 
That all thoſe, to whom any Aid, Tranquility, or Advantage is ac- 
crued, by virtue of the ſaid Statute of the Benefices of Holy Church 
(of which they were heretofore in Poſſeſſion) as well by Preſentation, 
or Collation of our Lord the King, as of the Ordinaries, or-Rgltgious | 
Perſons whatſoever, or by any other manner or way whatſoever ; may | 
freely have and emoy them, and peacably continue their Poſſeſſion | 
thereof, without being ouſted thereof, or any ways challenged, hin- 
dred, moleſted, difquieted, or grieved hereafter, by any Froviſors, or 
others, againſt the Form and Effect of the Statute aforcfaid, by rea- 
ſon of the ſaid Sufferance in any time to come. And moreover, That 
the [aid Commons may diſagree the next Parliament, to this Sufferance, | 
and fully reſort to the ſaid Statute, it it ſhall ſeem good to them 3 
| . 
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do it: With Proteſtation, That this Aſſent, which is a Novelty, aud 
has not been done before this time be not drawn into Example or Conſe- 
quence for Time to come. And they prayed our Lord the King, that 
the Proteſtation might be entred of Record, in the Roll, of the Par- 
lament : And the King granted, and commanded to do it. 
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Mr. S. Levinz. Now, my Lord, we will go on. — This was in 
Richard the Second's Time: And a Power is given by the Commons, to 
the King, with the Aſent of the Lords to diſpenſe, but only to the next 

Parliament; with a Power reſerved to the Commons; and to diſa- 
gree to it, and retract that Conſent of. theirs the next Parliament. 

Sir Geo. Treby. The Statute of Proviſors was and is a Penal Lat, 
and concerning Eccleſiaſtical Matters too; viz. The Collating and Preſent- N 
ing to Archbiſhoprick, Biſhopricks, Benefices, and Dignities of the Church : 
Aud in this Record, now read, the Parliament give the King a limited 
Power, and for a ſhort Time, to diſpenſe with that Statute. But, to 
obviate all Pretence of ſuch a Power's being inherent in the Crown, as | 
a Prerogative, they declare, (1.) That it was a Novelty ; that is as 

much as to ſay, That the King had no ſuch Power before. (2.) That it EET 
; 
| 
| 
| 
| 
| 
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fbould not be drawn into Example; that is ts ſay, That he ſhould have 
#0 ſuch Power for the future. ' 

Mr. S. Levinz. Now we will go on to the Records mentioned in the 
Petition; thoſe in the laſt King's Time, in 1662, and 1672 and that in 
Where i the Journal of the Houſe of 


this King's Time, in 1685 
Lords ? | 
Mr. WALKER Sworn. 


L. C. J. Is that the Book of the Flouſe of Lord: ? 
Mr. Walker. It is the Journal of the Howe of Lords. 
n L. C. J. Is it kept by you? d 
Mr. Walker. Tes, my Lord. | 
L. C. J. Where is it kept ? | FIN | 
Mr. Walker. In the uſual Place, here in Weſtminſter, | | 
Mr. Soll. Gen. What is that ? : | 
Mr. S. Levinz. It is the Journal of the Houſe o, Lord. | | 
But, my Lord, there is one thing that is mentioned in the liſt Record 
that is read, which is worth your Lor«ſbip's ana the jury: Ohſerva- 
tion; That it is declared a Novelty, and a Proteſtation, that it ſhould 
not be drawn into Precedent for the | uture. | | 
L. C. J. That has been obſerved, Brother: Let us-hear your Re- 
cord read. 


Clerk Read Die Mercurii 180. die Tebruarii, 1662. 


His Majeſly was preſent this Day, ſitting in the Regal Crown and 
Robes, the Peers being likewiſe in their Roles: The King gave Or- 
der to the Centleman Uſher of the Black Rod, to ſignifie to the Houſe 
of Commons his Plealure, that they preſently come up, and attend 
His Majeſty, with their Speaker ; who being prejent, His Majeſty 
mae this Speech following. 


| 
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My Lords, and Gentlemen; | | 
Am very glad to meet you here again, having thought the Time 
long ſince. we pr and often wiſhed you had beeft together, 


to kelp me in ſome Occafions which was fallen out: I need not repeat 


them unto you, you have all had the Noiſe of them in yonr ſeveral - 
Countries ; and, be thanked, they were but Noiſe, without any 


worſe Effects. | Kt” 
To cure the Diſtempers, and compoſe the differing Minds that are 
et amongſt us, I ſet forth my Declaration of the 26th of December, 
fn which you may ſee, I am willing to fet Bounds to the Hopes of 


ſome, and to the Fears of others; of which, when you ſhall have exa- 


mined well the Grounds, I doubt not but I ſhall have your Concur- 
rence therein. The truth is, L am, in my Nature, an Enemy to all 


Severity for Religion and Conſcience, how miſtaken ſoever it be, when 


it extends to Capital and Sanguinary Puniſhments; which, T am told, 
were began in Popiſh Times. Therefore, when I fay this, T hope I 


ſhall not need to warn any here, nor to inferr from thence, that 1 
mean to fayour Popery. T muſt confeſs to you, there are many of 


that Profeſſion, who haing ſerved my Father, and my ſelf very well, 
may fairly hope for ſome part in that Indulgence, I would willingly 
afford to others who diſſent from us. But let me explain my ſelf, 
leſt ſome miſtake me herein, as J heard they did my Declaration: I 
am far from meaning by this, a Toleration, or Qualifying them there- 
by to hold any Offices, or Places of Truſt in the Government. Nay, 
further; I deſire Laws may be made, to hinder the Growth and Pro- 
greſs of their Doctrine. 


hope you have all ſo good an Opinion of my Zeal for the Pro- 


te ſtant Religion, as I need not to tell you, I will not yield to any 
therein, not to the Biſhops themſelves, nor in my liking the Uniſor- 
mity of it, as it is now eſtabliſhed ; which being the Standard of our 
Religion, muſt be kept pure, and uncorrupted, free from all other 
Mixtures. And yet, if the Diſſenters will demean themſelves peacea- 
bly and modeſtly under the Government, I could heartily wiſh, I had ſuch 
a Poxer of Indulgence to uſe upon Occaſion. 


Sir Geo. Treby. Pray Sir, read that out diſtinctly. 


ws 


Clerks reads. T could heartily wifh I had ſuch a Power of in- 


aulgence to uſe upon any Occaſion as might not needlefly force them out 
of the Kingdom; or, ſtaying here, give them Canſe to conſpire againſt 
the Peace of it. | 


My Lords, and Gentlemen: 


T would look Flattering in me, to tell you, in what degree I am | 
confident of your Wiſdom and Affection in all things chat relate 
to the Greatneſs and Proſperity of the Kingdom. If you conſider | 
well what is beſt ſor us all, I dare fay, we ſhall not diſagree. I have 
no more to ſay to you at preſent, but, once again, to bid you her- 
tily welcome, 


8 8 5 Mr. | 
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Mr. Finch. The next thing we ſhall ſh:w you is, that after the K ing 
had made this Speech, and wiſhed he had ſuch a Power of Indulgence 
to uſe upon Occaſion, there was a Bill in the Houſe of Lords brought 
in, to enable the King to diſpenſe with ſeveral Laws : We ſball ſhew 


you the Journal, where it was Read and Committed; but further than 


it went not. 

L. C. J. What Uſe 45 you make of this, Mr. Finch? 

Sir. Rob. Sawyer. Tou may eaſily apprehend the Uſe we ſball male 
of it. (The King, in his Speech, ſays, He wiſh'd, he had ſuch a Pow- 
er;) the Houſe d Lords thought 1 had not; and therefore they order'd 
a Bill to be brought in, to enable him. Read the FN of 
the Lords, of the 13 of March, 1662, 


Clerk reads. Die Veneris XIIIo. die Martii, 1662. 


Alter ſome Debate, whether the Houſe ſbould be put into a Grand 
Committee, for the further Debate of the Bill rg His Majeſty's 
Power in Eccleſiaſtial Affairs, it was put to the Qfeſtion; (viz.) 

As many of your Lordſhips as would have this Houſe acjourned, and 
put into a Committee, to conſtder 9 the ſaid Bill, ſay, Content; others, 
Non Content. 

Paſſed in Affirmative. 

And then the Lord Chamberlain of the Houſbold | WAS Srefled to 
take the Chair, as formerly; which he did accordingly. 

Aud after Debate, the Fuſe was reſumed, aſter the Grand Commit- 
tee had appointed a Sub-C ommittee, touching the ſaid Bill. 


Sir. Rob. Sawyer. This 1s li in the Journal of the Houſe of 2 as, 
about this Matter. We will now  ſhece ' you the Pill it ſelf. 


Clerk reads. An Ad concerning His Majeſty's Power in Eccle= 
ſeaftical Make 


| W been of his Mejeſty $ Subjects through Error of Judg- 
ment, and miſ-guided Conſciences (whercunto the Licenti- 
ouſneſs of theſe late unhappy Times have much contributed) do not 
_ conform themſelves to the Order of Divine Worſhip and Service eſta- 
| bliſhed by Law; and although his Majeſty and both Houſes of Par- 
lament are fully ſatisfied, that thoſe Scruples of Contcience, from 
whence this Nonconformity ariſeth, are ill grounded ; and that the 
Government of #he Church, with the Service thereof (as now eſta- 
bliſhed) is the beſt that is any where extant, and moſt effectual to the 
Preſervation of the Proteſtant Religion : Yet hoping that Clemency 
and Indulgence may, in time, wear out thoſe Prejudices, and reduce 
the Diſſenters to the Unity of the Church ; and conſidering that this 
Indulgence, how, neceſſary ſoever, cannot be diſpenſed by any 
certain Rule, but muſt vary, according to the Circumſtances of Time, 
and the Temper and Principles of thoſe, to whom it is to be granted; 
and His Majeſty being the beſt Judge, when, and to whom this In- 
dulgence is to be diſpenſed, or as may be moſt conſiſtent with the 


publick Peace, and without juſt Cauſe of Offence to others; and to we 
| en 
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end his Majeſty may be enabled to exerciſe it with univerſal Satis- 
ſaction. Be it Enacted by the King's Moſt Excellent Majeſty, by Ad- 
vice, and with the Conſent of the Lords Spiritual and Temporal, 
1 and Commons, in this preſent Parliament aſſembled, and by the Au- 
thority thereof, That the King's Majeſty may, by Letters Patents 
under the Great Seal, or by ſuch other Ways as to His Majeſty ſhall 
ſeem meet, diſpenſe with one Act, or Law, made the laſt Seffion of 
this preſent Parliament (intituled, An Act for the Uniformity of Pub- 
lick Prayers, and Adminiſtration of the Sacraments, and other Rites 
and Ceremonies; and for Eſtabliſhing the Form of Making, and Ordai- 
ning, and Conſecrating Biſhops, Prieſts and Deacons in the Church of 
England) and with any other Laws or Statutes concerning the ſame ; 
or requiring Oaths, or Subſcriptions z or which do enjoin Conformity 
to the Order, Diſcipline and Worſhip eſtabliſhed in this Church, and 
the Penalties in the ſaid Laws impoſed, or any of them: And ma 
grant Licences to ſuch of His Majeſty's SubjeQs of the Proteſtant 
Religion, of whoſe inoffenſive and peaceable Diſpoſition His Majeſty 
ſhall be perſwaded, to enjoy and uſe the Exerciſe of their Religion 
and Worſhip, though differing from the publick Rule; (the faid Laws 
and Statutes, or any Diſabilities, Incapacities, or Penalties, in them, 
or any of them contained, or any Matter or Thing to the contrary 
thereof notwithſtanding.) 


Provided always, and be it Enafted, That no ſuch Indulgence, 
Licence, or Diſpenſation hereby to be granted, ſhall extend, or be 
conſtrued to extend to the Tolerating, or Permitting the Uſe or Ex- 
erciſe of the Popiſh, or Roman Catholick Religion in this Kingdom; 
nor to enable any Perſon or Perſons, to hold or exerciſe any Place 
or Office of publick Truſt within this Kingdom, who, at the Be- 
ginning of this preſent Parliament, were by the Laws and Statutes 
of this Realm, diſenabled thereunto ; nor to exempt any Perſon or 
Perſons from ſuch Penalties, as are by Law to be inflicted upon ſuch | 
as ſhall publiſh or preach any thing to the Deprayation, or Deroga- 
tion of the Book of Common Prayer, or the Gavernment, Order and 
Ceremonies of the Church eſtabliſhed by Law. | | 

Provided alſo, and be it Enatted, That no ſuch Licence or Diſ- 
penſation ſhall extend to make any Prieſt or Miniſter capable of any 
Eccleſiaſtical Living or Benefice, with Cure, who ſhall not, before 
the Archhiſhop of the Province, or Biſhop of the Dioceſs, where he 
lives, make ſuch Subſcription to the Articles of Religion, as is en- 
joined by the Statute of the 13th of £/:zabeth, made for Reforma- 
tion of Diſorders in the Church. Nor ſhall extend, or be conſtrued 
to extend to diſpenſe with the Book of Common Prayer : But that 
the ſaid Book ſhall be conſtantly read in all the Cathedral and Col- 
legiate Churches, and in all the Pariſh-Churches, and publick Chap- 
pels. 


Sir Rob. Sawyer, Here your Lordſhip ſees what the Lords did in 

. this Matter. We ſhall now ſhew you, out of the Commons Jour- 
nal, what they did, concerning this Speech of the King. Shew 

the Journal of the 25th of February. 1662. Mi. 
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Mr. Jodrell ſauorn. 


L. C. 7. Did you examine that, Mr. Fe 4 Pa 
Mr. Jodrelt It i is the Original Book. . | 


Clerk reads. Die Metcurii XXV. die Pebruari, 15 Car. II. Re- 
ſolved, that it be preſented. 
The Houſe then 


3 dir. Rob. Sawyer, You muſt begin aboye. 
took into Debate 


Clert reads. The Houſe then took into Debate the Matter 
« touching * to ah from the Act of Uniformity. 


« 'The Queſtion being put, that the Preſent Debate be adjour- 
ned till To- Morrow Morning. 


Sed 


“The Houſe was divided 
© The Teas went out. 


& Tellers for the Not ves ; with the Aves 


Sir John Goodrick, 
and 42 
Sir William Lowther, 161. | 
Sia Richard Temple, | | 
and dvar fof the Teas; with the Tear, 119. 
Sir Jobn Talbott, | 


“And ſo it paſſed in the Negative. 
1 Reſolved, Ce. 


| & That is be preſented to the King's Majeſty, as the humble Ad- 
& vice of this Houſe, That no Indulgence be granted to the Diſſen- 
« ters, from the Act of Uniſoemity 


NI. Soll Gen. Does your Lordſhip think it to be Evidence ? 


L. C. J. Let them read it, Mr. wh (ith that we may hear 
what it is. | 


Clerk reads _ 


« Ordered that a Committe be appointed to collect and bring in 
« the Reaſons of this Houſe for this Vote, upon the preſent debate; 
to be preſented to his Majeſty, and that, the nominating of tce 
a Committee be adjourned till to morrow Morning. 


Ir, 
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Sir Rob. Sawyer. That's all. | : 


Mr. S. G. Pray, if there be any thing more, read on; you ſball not 
parcel out a Record, and tal, e and leave what you will. 
Mr. Finch. Did not you la out our Petition ? 
Mr. S. G. Read on, if there be any thing about this matter. 
Clerk, That is all. | 
Sir Rob. Sawyer. Turn to the 27th of February, 1662, 
Clerk Reads, Veneris xxvii. Februarii xv. Car. II. 


Sir Henage Fineh, Reports from the Committee appointed to collect 

d bring in the Reaſons of the Houſe for their Vote and Advice to the 
King's Majeſiy; and in the cloſe of thoſe Reaſons to add, That the 
Houſe will affift His Majeſty with their Lives and Fortunes, and to Pen 
an Addreſs to His Majeſty for that Purpoſe ; the ſeveral Reaſons and 
Addreſs afreed by the Committee in Writing, he read in his Place, and 
did after bring up, and deliver the ſame in at the Clerk's Table. 

The Firſt Paragraph was read, and upon the Queſtion agreed to. 

The Second Paragraph was read, and upon the Ryeſtion agreed to. 

The Third was read, and upon the Qyeſtion agreed to. 

Sir Rob. Sawyer. Go over that, and go ts the Addreſs it ſelf. 


Clerk Reads. May it pleaſe your Moſt Excellent Mayeſty : 


We your Majeſty's moſt Dutiful and Loyal Subjects, aud Knights, 
Citizens and Burgeſſes of the Houſe of Commons, in Parliament Aſſem- 


bled having with all Fidelity and Obedience conſidered of the ſeveral 


Matters compriſed in your Majeſty's late Gracious Declaration of the 
26th of December laſt, and your mot Gracious Speech at the beginning 
of this preſent Sion, Do in the firſt Place for our ſelves, and in the 
Names of all the Commons of England, render unto your Sacred Ma- 
jeſly the Tribute of gur moſt hearty Thanks for that infinite Grace and 


Gooaneſs wherewith your Majeſty hath been pleaſed to publiſh your Roy- 


al Intention of adhering ts your Att of Indempnity and Oblivion by a 
Conitant and Religious Obſervance of it; and our Hearts are further 
enlarged in theſe returns of Thankſgiving, when we conſider your Ma- 
neily's moſt Princely and Heroick Profeſſion of relying upon the Aﬀettions | 
of your People, and the abhorring all ſorts of Military and Arbitary 
Rule : but above all, we can never enough remember to the Honour of 
your Majeſty's Piety, and our own unſpeakable Comfort, theſe Solemn 
and moſt endearing invitations of us your Majeſty's Subjects, to prepare 
Laws tobe preſented againſt the Growth and Increaſe of Popery; and 


withal, to provide more Laws againſt Licenciouſneſs and Impiety, at the 
ſame time declaring your own Reſolutions for maintaining the Att. of 
Uniformity : and it becomes us always to acknowledge and admire your 
Majeſty's Wiſdom in this your Declaration, whereby your Majeity is 
pleaſed to Reſolve, not only the Sumptuary Laws, but by your own Roy- 
al Example of Frugality,to reſtrain that exceſs in Mens Expences, which 
1s grown ſo general, and ſo exorbitant, and to direct our endeavours te 
find out fit aud proper Laws for Advancement of Trade and Com- 

Merce. | 
Aer all this, We moſt humbly beſeech your Ma ęſiy to believes 
That it is with extreme unwillingneſs and reluQtancy/ of Heart that 
Ne XV. „ c we 


— 
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we are brought to differ from any thing your Majeſty hath thought 
fit to propoſe ; and though we do no ways doubt but that unreaſona- 
ble Diſtempers of Mens Spirits, and the many Mutinies and Conſpira- 
cies which were carried on during the late intervals of Parliament, did 
encline your Majeſty to endeavour by your Declaration ts give ſome allay 
to thoſe ill Humonrs, till the Parliament Aſſembled, and the Hopes of 
an Indulgence, if the Parliament ſpould Conſent to it, eſpecially ſeeing 
the Pretenders to this Indulgence did.ſeem to make ſome Title to it by 
Vertue of your Majeſty's Declaration from Bredah ; Nevertheleſs, we 
your Majeſty's moſt Dutiful and Loyal Subjects, who are now return- 
ed to ſerve in Parliament from theſe ſeveral Parts and Places of your 
Kinedom, for which we are Choſen, Do humble offer it to your Ma- 
jeſty's great Wiſdom that it is in no ſort adviſeable that there be any 
Indulgence to ſuch Perſons who preſume to diffent from the Act 
of Uniformity, and Religion eftabliſhed (for theſe Reaſons) 

We have conſiderd the Nature of your Majeſty's Declaration from 
Bredah, and are humbly of Opinion, That your Majefly ought not to 
be preſſed any further. = | 


Becauſe it is not a Promiſe in itſelf, but only a Gracions Declara- 
tion of your Majeſty's Intentions to d what in you lay, and what a Pas- 
liament ſhould adviſe your Majefty to do, and no ſuch Advice was ever 
given, or thought fit to be offered ; nor could it be therwite underſtood, 
becauſe there were Laws of Unifermity then in being, which could not be 
diſpenced with but by Act of Parliament. 


Sir Rob. Sawyer. This ts all that we read this for; your Lord 
foip and the Jury fee what is here declared by the Parliament, 
That the Ai of Unifermity could not be diſpenſed with, without an 
Ac, of Parliament. | 


Next, My Lord, we ſhall ſbew you what was done in the Tear 
1672.———Read the King's Speech the 5th of February, 1672. 

The Journals of the Lords Houſe dere delivered in. | 

Clerk Reads. Dis Mercnrri 5 Febr. 1672. 


My Lords and Centlemen, [7 | 8 

J am glad to ſee you here this Day. I would have called you ſoon- 
er toget her, but I was willing to eaſe you and the Country, till there 
were an abſolute Neceſſiry. | x 

Since you were laſt here, I have forced to a moſt important, neceſſary 
aud ex penſive War, and I inake no doubt but you will give me ſuitable 
and effeftual Afiſtance t go through with it; I refer you to my De- 
claration for the Canſes, and indeed the neceſſity of this lar; and 
ſhall now only tell yon, That I might have digeſted the Indigrites to 
u own Perſon, rather than have brought it to this Extremity, if the 
Intereit as well as the Honour of the whole Kingdom had not been at. 
Stake; and if I had omitted this Conjunture, perhaps I had not again 
ever met with the like Advantage. | 


Tou will find that the laſt Supply that you gave me; did not au- 
feeer Exfettation for the ends you gave it, the Payment of my Lebts; 
| , theres 
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therefore I mutt in the next place recommened them again te your ſpe- 
cial Care. a, | 


Some few days be ore I declared thelWar, I put forth my Declaration 
for Indulgence to Diſſenters, and have hitherto found a good Effect of it, 
by ſecuring my peace at Home, when I had War abroad; There is one 

art init, that has been ſulject to Miſconſtructious, which is that con- 
cerning the Papiits, as if more Liberty was granted to them than to 
other Recuſants, when "tis plain there is leſs ; As the other have publick. 


Places allowed them, I never intended that they ſhould have any, but 


only have freedom of their Religion in their own Houſes, without any 
Concourſe of others; and I could not grant leſs than this, when I had 
extended ſo much more Grace to others, moſt of them having been Loyal, 
and in the Service for me and the King ny Father : And in the whole © 
courſe of this Indulgence I do not intend that it ſhall any way Treju- 
dice the Church, but I will ſupport its Rights, and in its full Tower. 


Having ſaid this, J ſhall take it very ill to receive contradiftion in 
what I have done; and Lwill deal plainly with you, I am reſolved to 


flick to my Declaration. 


There is one Jealouſie mare which is malicioufly ſpread abroad, and 
yet ſo weak and frivolous, that I once thought it not of Moment enough 
to mention; but it may have gotten ſome Ground with ſome well-mind= 
ed People, and that is, That the Forces which I have raiſed in this 
War were deſſaus to controut Lam and Property; I wiſh I had had 
more Forces the luſt Summer, the want of them then, convinces me, 1 
muſt raiſe more agnn:\t this next Spring; and I do not doubt but you 


will conſider the charge of them in your Supplies. 


Iuill conclude with this Aſſurance to you, That Twill preſerve the 
true Reformed Proteftant Religion, and the Church, as it is now eſta- 
bliſhed in this Kingdom and that no Man's Property or Liberty ſbal! 


ever be invaded, I leave the reſt to the Chancellor. 


Mr. S. Pemb. Now go to the Journal of the Commons of the 14/5 


of February, 1672. 
Journal put in. | | 
Clerk Reads, Veneris xii die Februarii, 1672. 


| Mr. Powle Reports. from the Committee appointed to prepare, and 
draw up a Petition and Addreſs to his Majeſty, The ſaid Petition and 


ddreſs, which he read in his Place, and afterwards delivered the ſame | 


into the Clerks Table, and the ſame being again twice Read, the ſame is 
as fulloweth, (viz.), 


Moſt Gracious Sovereign, 


e your Majeſlies moſt Loyal and Faithful Subjefts, the Commons | 
Aſſembled in Parliament, do in the firſt place, as in all Duty bound, return” 


your Majeſty our moſt humble and hearty Thanks, far the many Graci- 


ous T omiſes and /fſurances which your Majeſty has ſeveral times du 


rig this Preſent Parliament given to us, That your Majeſty would Se- 
ce and Maintain unto us the true Reformed Proteſtant Religion, our 


Liberties 
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Liberties and Properties, which moſt gracious Aſſurances your Majeſty 
out of your great Goodneſs has been pleaſed to renew unto us, more parti- 
cularly, at the Opening of this preſent Seſſion of Parliament. | 

And further, we crave leave bumbly to repreſent, that we have with 
all Duty and. Expedition, taken into our Conſideration, the ſeveral 
parts of your Majety's laſt Speech to us ; and withal, the Declaration 
therein mentioned, for Indulgence to Diſſenters dated the 1 51h of March 
aſi: And we find our ſelves bound in Duty*to inform your Majeſty, 
That Penal Statutes in Matters Eccleſiaſtical, cannot be Suſpended but 
Act of Parliament. . 2 | i 

We therefore, the Knights, Citizens, and Burgeſſes of your Ma- 
Jeſty's Houſe of Commons, do moi? humbly beſeech your Majesty, That 
the ſaid Laws may bave their Courſe, untill it ſhall be gtherwiſe 
provided for by Act of Parliament. And that your Majeſty would 

raciouſly be pleaſed to give ſuch Directions herein, that no Appre- 
2 or Jealouſies may remain in the Hearts of your Majeſty's good 
and faithful Subjects. * V 
Reſolved, Kc. 


- 


That this Houſe doth agree with the Commitee in the Paition and 
Addreſs by them draum up, to be preſented to your Majeſty, 


Sir Rob. Sawyer. Now turn to the 24th of February, 1672. in the 
T i © 

Clerk Reads, Lune 24th February, 1672. | 

Mr. Fecretary Coventry Reports and Preſents in Writing to his Ma- 
je, his Anſwer to the humble Petition and Addreſs of this Flouſe 
which . was thrice read, and the Matter debated, and is as followeth, 


(xiz.) 


ei 4H. - N. 5 

TIS Majefiy hath received an Addreſs from you, and he hath 
1 ſerioufly conſidered of it, aud returns you this Anſwer, That he 
7s very much troubled, that that Declaration which he put for ends [0 
neceſſary, for the quiet of the Kingdom, and eſpecially in that ConjetTure, 
ſhould have proved the Cauſe of diſquiet in his Houſe of Commens, and 
give occaſion to the queſtioning of his Power in Eccleſiaſticks which he 
finds not done in the Reigns of his Anceſtors : He. is ſure he never had 
Thoughts of uſing it #therwiſe than as it hath been intruſted in him, 
to the Peace and Eſtabliſhment of the Church sf England, and the 
eaſe of all his Subjefts in general. Neither does he pretend to the 
Right of Suſpending any Laws, wherein the Properties, Rights or 
Liberties of any of his Subjects are concerned, nor to alter any thing 
in the eſtabliſhed Doctrine or Diſcipline of the Church of Eug land. 
But his only deſign in this, was to take off the Penalties the Statutes in- 
flicted 11pon the Diſſenters, which he believes when well conſidered of, you 
your ſelves would not wiſh executed according to the Rigour and Letter of 
. the Lato; neither hath be done this with any thonght of avoiding or pre- 
cluding the Advice of his Parliament; and if any Bill ſhall be offered, 
which ſball appear mere proper to attain the aforeſaid Ends, and ſecure 
the Peace of the Church and Kingdom, when rendred in due manner t0 
him, he will ſbew how reaaily he will Concur in all ways that ſhall ag 

fear good for the Kingdom. + KEE 1 
ir 
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Sir Rob. Sawyer. Turn to the 26th of February, 1672. 
Clerk read. Die Mercurii xxvj. February, 1672. | 
Mr. Powle Reports from the Committee, appointed to conſider of an 
Anſcwer to return to his Majeſty's laſt Meſſage, upon the debate of the ig 
Houſe, an Anſwer agreed by the Comittee, and drawn uf, and put imo " 
Writing, which he read, in his place, and then delivered the ſame in 1 
at the Clerks Table, where it was twice read, and is as followeth, (viz.) 


Moſt Gracious Sovereign, | | 
W E your Majeſties moſt Humble aud Loyal Subjects, the Knights, 
Citizens and Burgeſſes in this preſent Parliament Aſſembled, do 
render to your moſt Sacred Majeſty, our moſt dutiful Thanks, for that to 
our unſpeakable Comfort, your Majeſty has been pleaſed ſo often to reite- 
rate unto us thoſe gracions Promiſes and Aſſurances of maintaining ibe 
Religion now Eſtabliſhed, and the Liberties and Properties of your Peo- 
ple; and we do not in the leaſt Meaſure doubt but that your Majeſty had 
the ſame gracious Intention in giving Satisfaction to your Subjetts, 2 
your Anſwer to eur laſt Petition and Addreſs ; Tet upon a ſerious Conſi- 
deration thereof, We find that the ſaid Anſwer is not ſufficient to clear 
the Apprehenſions that may juſtly remain in the minds of your Peo- 
ple, by your Majeſty's having claimed a Power to ſuſpend Penal Sta- 
tutes in Matters Eccleſiaſtical, and which your Majeſty does ſtill ſeem 
to aſſert in the ſaid Anſwer, to be intruſted in the Crown, and never 
queſtioned in the Reigns of any of your Anceſtors. Wherein we hum- 
ly concerve your Majeſty bas been very much Miſinformed: Since no ſuch 
Power eyer was claimed or exerciſed by any of your Majeſty's Prede- 
ceſſors; and if it ſhould be admitted, might tend to the interrupting 
the free Courſe of the Laws, and altering the Legiſlative Power, 
which hath always been acknowledged to reſide in your Majeſty, and 
your two Houſes of Farliament. | | 
Ne therefore with an unanimous Conſent become again moſt humble 
Suit unto your Sacred Majeſty, That you would be pleaſed to give 
us a full and ſatisfactory Anſwer to our ſaid Petition and Addreſs, 
and that your Majeſty would take ſuch effectual order, that the Pro- 
ceedings in this Matter may not for the future be drawn into Conſe- 
quence or Example. 
The Anſwer to his Majeſty's Meſſage, was again read by Para- 
graphs, and the ſeveral Paragraphs to the laſt, were upon the queſtion 
ſeverally agreed. | 


The laft Paragraph being read, and the Queſtion being put, that the 
Mord unanimous ſhould ſtand in the Paragraph. 


The Hulſe divided. The Noes go out. 
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And ſo it was reſolved in the Affirmative. 7 6 | 
The 2ueſtion being put te. agree to the Paragraph, it was reſolved in 
the Ajfirmative, | 3 
Reſolved, &c. 
That the whole Addreſs be agreed to, as it was brought in by the Com- 
mee. es | 3 » ; 
Sir Rob. Sawyer, Now turn to the Lords Journal, and there your 
Lordſhip will ſee, that the King does Communicate this Addreſs to the 
Lords, and deſires their Advice. | | 
TY Read the 1ſt of March, 1672. 8 
Clerk reads, Die Sabbati primo die Marcii, 1672. | 91 
His Majeſty this Day made a ſhort Speech, as follows. 5 | 2 
My Lords, 5 5 5 the 
Tou know, that at the Opening of this Seffion, 1 ſpoke here to your 
Satisfattion ; it has notwithſtanding, begotten a greater difquict in the 
Houſe of Commons, than I could have imagined. | 
I received an Addreſs from them, which I looked not for, aud I made 
them an Anſwer that ought to have contented them ; but on the contrary, c 
| they have made me a Reply of ſuch a nature, that ] cannot think fit to 
proceed any further in this Matter without your Advice. 64 
I have commanaed the Chancellor to acquaint you with all the Tran 
actions, wherein you will find both me and your ſelves highly concer ned: J 
am ſenſible for what relates to me, and I aſſure you, my Lords, I am 
not leſs ſo for the Priviledge, and the Honour of this Houſe. | c 
Afterwards the Lord Chancellor read the ſcveral Papers of Addrcſ- 131 
ſes of the Houſe of Commons, and his Majeſty's Anſwer thereunto, and 155 
fened his Majeſtiy's proceedings upon them. 
The Addreſs of the Houſe of Common: cd read. 
Sir Rob. Sawyer. Paſs over that, vou have read it already. 
Clerk reads, The next, his Majeſiy's Anſwer to the Adareſs of the ' 
Houſe of Commons, was read as follows, | | 
Sir Rob. Sawyer. That hath been read too. 15 
Clerk reads, Then was read the Reply of the Loſe of Commons ts . 
bis*Majeſty's Anſwer, as followeth, | 
Mr. Finch. Ion have read that likewiſe. 
Clerk reads, Upon this it is ordered, that the Lord Treaſurer, Duke | ' 
of Buckingham, Ear! of Bridgewater, Earl of Northampton, Ear! | 
of Briftol, Earl of Berks, Earl of Bolingbrook, and the Earl of 
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Angleſey, do forthwith withdraw and conſider what humble Thanks 15 SO 
#t tobe given to his Majeſty for his great Favour in communicating this : 
Buſmeſs to this: Houſe, and report the ſame. And accordingly, the ſaid TH 


Lords Committee did withdraw themſelves for that purpoſe. 

Tie Lords being returned the Duke of Buckingham reported what the 
Committee had prepared to preſent to his Majeſty by way Þf Thanks, : 
which was read as followeth. ms 85 5 

We the Lords Spiritual and Temporal in Parlizment aſſembled, 79 | 

unani mou ſiñ preſent to your Sacred Majeſty, Our moſt humble Thanks, 
for having been pleaſed io Communicate to us, what has paſſed between 
Jour Majeſty and the Houſe of Commons, whereby. you „ ly 
 bidered us the Means of ſhewing our Duty ts your Majeſty, and of aſſeri- 
ing the Ancient Juft Rights and Privilexges of the Houſe of Teers. 


* — 4 * ** A 
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The Queſtion being put, whether to agree with the Com mittee 
It was reſolved in the Affirmati ve, 

© Ordered that his Majeſty be deſired, that his Speech, and the 
pa 1 read this Day, way be entred into the Journal Book of this 
« Houle, 

© © The Lord Treaſurer, the Duke of Buckingham, and the Lord 
_ © Chamberlain, are appointed to attend his Majeſty. preſently, to know 
© his pleaſure, what time and Place, this whole Houſe ſhall wait up- 
© on him, to preſent the humble Thanks of this Houſe, for his great 
© Favour ſhewed this Day. 

* Ordered, that upon Monday Morning next, this Houſe will de- 
© bate the whole Matter of his Majeſty's Speech, and theſe Papers ; 
© and to conſider the. Points of Priviledge, and what elſe may ariſe 
thereupon. 

© The Lords that were apppointed to attend his Majeſty, 1 

with this Anſwer. | 

© 'Fhat his Majeſty has appointed this Afternoon at fiye of the clock 
for this Houſe to wait upon him in the Banqueting-hauſe at ¶hite- 
© hall. 

* Ordered that all the Judges now in Town, ſhall attend this Houle 
© on Monday Morning next. | 

Sir Rob. Feuer. The 34 of March, 1672. is the next. 

Clerk reads, Die Lune 3. die Mercii, 1672. 

The Lord Chancellor reported, That the whole Houſe on Satur- 
© day laſt, waited upon his Majeſty at J/hitehall, and preſented the 
: Bebi Addreſs of this Houſe, and his Majeſty was pleaſed to re- 
turn this Anſwer. 

My Lords, 

af take this Addreſs of yours very kindly ; I will wth be very 
Affectionate to you, and expect you ſhould ftand by me, as I will 
* always by you. 

© Then the Houſe took into Conſideration the v hole Matter. of his 
* Majefty's Speech on Saturday, and the three Papers which his Ma- 

Jeſty acquainted this Houſe withal, and all the ſaid Papers in their 
order were read, and after a long debate the Queſtion being put, 

© Whether this Houle ſhall in the firſt place enter into Conſiderati- 
© on of giving Advice to his Majeſty ?. 

It was reſolved in the Affirmative. 

© Ttis ordered, that this Buſineſs ſhall be taken into - Confideration 
to morrow Morning, at nine of the Clock, the firſt Buſineſs. 
* Ordered that the Judges now in Town, ſhall attend to morrow 
Morning. 

* Sir Rob. Sawyer, The 4th of March, 1672. | 

Clerk reads, Next, the Houſe took into Conſideration tte Ad- 


vice to be given to his Majeſty concerning the Addreſſes made to 


* him from the Houfe of Commons. 
The Addreſſes of the Houfe of Commons, and his Majeſty's An- 
* ſwer were read, and aſter a long debate, the Queſtion being put, 
* Whether the King s Anſiver to the Houſe of Commons in referring 
the Points now controverted to a Parliamentary way by Bill, is 
good and gracious, tliat being a proper and natural Courſe for Satis 
faction therein. 


It 
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It Tas reſolved in the the _— 34 40 
Sir Rob, Sawyer. The 8th of March; 1672. 
„Clerk feads, Die. Sabbati 80 die Mareii, 167% , _ _ 1 : 
His Majeſty in his Royal Throne, adorned with his Crown and Regal 
Ornaments, commanded the Centleman Uſher of the Black Rod, 70 
Fa notice to the Houſe of Commons, that they attend his Majeſty pre- 
ſently, 45157 
De Commons being come with their Speaker, his Majeſty made 
this. ſbort Speech, following. 2 1 


My Lords and Gentlemen, . 
Tieſterday you preſented me an Addreſs, as the beſt means for the ſa- 
tisfying and compoſing the Minds of my Sabjetts, to which J freely and 
rearly agreed, and I ſhall take care to ſee it performed accordingly. 
I lupe on the. other ſide, you Gentlemen of the Houſe of Commons will 
do your part; for I muſt fs you in mind, it is near five Weeks ſince I 
demanded a Supply, and what you Voted unanimon fly upon it, did both 
give Life to my Affairs at Home, and diſbearten mine Enemies abroad; 
but the ſeeming delay it hath met withal ſince, hath made them to take 
te Courage, and they are now preparing for next Summer a great 
Fleet, (as they ſay) than ever they had yet, ſo that if the Supply 2 not 
very ſpeedily diſpatcht, it will be altogether ineffectual, aud the Safety, 
Honour and me of England, muſt of neceſſity be expoſed. Pray lay 
this to heart, and let not the Fears and Jealouſies of ſome draw an in- 
 evitable Ruin upon us alt. 


* 


My Lords and Gentlemen. | 

If there be any Scruple remaining with you, concerning the Suſ- 
penſion of Peneal Laws, I here faithfully Promiſe you, That what has 
been done in that particular, ſhall not for the ſuture be drawn either in- 
to Conſequence or Example. Aud as I daily expect from you a Bill fer 
my Supply, ſo T aſſure you, I ſhall as willingly receive and paſs any other 
you ſball offer me that may tend to the giving you ſatisfattion in all your 
juſt Grievances. i LED > 

Next, my Lord Chancellor reported, That both Houſes waited upon 
the King Teſterday, and preſented him with the Addreſs againſt the 
growth of Popery, and his Majeſiy bas been pleaſed to return this 
Anſwer. Xt | | 

. My Lords and Gentlemen, 4 . | 
I do heartily agree with you in your Adareſs, and ſball give ſpeedy 
Order to haus it put in Execution; there is one part to which I believe 
it is not your Intention that it ſhould extend; for I can ſcarce ſay, thoſe 
are in my Pay, that are preſently to be imployed Abroad ; but as for 
all other Parts, I ſpall take care it ſhall be done as you deſire. 

After which the Lord Chancellor ſaid, the had ſomewhat more to im- 

art ts the Houſe by the Kings Command, which was, 

That his Majeſty laſt Night, having ſpoken with ſeveral Members 
of both Houſes, found ſome dijatisfattion remaining concerning his An- 
wer to their Addreſs in the particular of the Officers to be employed 
Abroad, of which Number he had five or ſix that were of the belt 
Officers of France and Flanders, and being his own Subjects, he had 
been very Sollicitous to get; but if that bred any Umbrage, the King 

| IE | communded 
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commanded him to let them know, that he reſolves to give hot 5 lis How 
ſes full ſatisfaction to their Au | 5 


There was another perth her that the Lord Chancellor aid he 


thought fit to acquaint them with, which, though it was by his Maje- 
ſty $ leave, yet it was not known by his Command, however he thought 
it his duty to acquaint the Houſe of Commons with the lame) That 
his Majeſty had the laſt N ight, in purſuance of what he then intend= 
ed, and declared this morning, concerning the ſuſpenſion of Penal Laws 
not being for the future drawn either into Conſequence or Example, 
cauſcd the Original Declaratien, under the Great Seal, to be cancel- 
led in his Preſence, whereof himſelf and other Lords of the Council 
were Witneſſes. 


Sir Rol. Sawyer. Turn to the 10th of March, 1652. 

Clerk re ads. Die Lune decimo die Marcil, 1672. 

Ordered, That w hat my Lord Chancellor faid on Saturday laſt con- 
cerning his Mijeltv's cauſing the vacating his Indulgence under the 
Grear 80 al of z:plana, ſh: all be entred into the Jotrnal- Book of this 
Houfe as on Saturday laſt. 

Sir Rob. Sawyer. We ſhall now come to that which paſt in the 
Parliament in 1685. Read the gth of November 1685. | 


The Journal of the T ords, 1685. put in. 

Clerk Reads. His Majeſty being on his Royal Throne adored with 
his Regal Rohes and Crown [the Lords being in their Robes alſo] 
commanded the Gentlemen Uſher to give notice to the Houſe of Com- 
mons that they immediately attend his Majeſty ; who being come, * 
Majeſty made the following Speech. 


My Lords and Gentlemen. 


FTER the Storm that feemed to be coming upon us when we 
parted laſt, I am glad to meet you all again in fo great peace 
and quietneſs; God Almighty be praiſed, by whoſe bleſſing that Re- 
bellion was ſuppreſſed ; but when I reflect what an inconſiderable 
number of Men began it, and how long they carried it on withgut 
any oppoſition : I hope every body will be convinced that the Militia, 
which hath hitherto been ſo much depended upon, is not ſuicient for 
ſuch Occaſions, and that there is nothing but a good force of well diſ- 
ciplined Troops in conſtant pay that can defend us ſrom ſuch as eithfr 
at home or abroad are diſpoſed to diſturb us. 

And, in truth, my concern for the peace and quiet of my Sub eds, 
as well as ſor the ſaſery of the Government, made me think it neceſ- 
fary to increaſe the number of the Proportion I have done; this I 
owed as well to the honour as to the ſecurity of the Nation, whoſe 
Reputation was {0 infinitely expoſed unto all our Neighbours, by ha- 
ving lain open to this late wretched Attempt; that it is not to be 


repaired without keeping ſuch a Body cf Men on foot, that none 


may eyer have the thoughts again of finding us ſo miſcrably unpro- 
vided. 
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It is for the ſupport of this great Charge, which is now more than 


double to what it was, that I ask your affiſtance in giving me a Sup- 
ply anſwerable to the Expence it brings along with it; And I cannot 
doubt, but what I have begun ſo much for the honour and defence 
of the Government, will be continued by you with all the chearfulneſs 
and readineſs that is requiſite for a Work of 1o great importance, 
Let.no Man take Exception that there are ſome Officers in the Ar- 


my not qualified according to the late Teſts for their Imployments.: 
The Gentlemen, I muſt tell you, are moſt of them well known to 


me and having formerly ſerved with me on ſeveral Occaſions, and al- 
ways approved the Loyalty of their Principles by their Practices, I 
think fit now to be employed under me; and will deal plainly with 
on, that after having had the benefit of their Services in ſuch time 
of need and danger, I will neither expoſe them to diſgrace, nor my ſelf 
to the want of them, if there ſhould be another Rebellion to make them 
neceſſary to me. 1 | 3 ö 
I am afraid ſome men may be ſo wicked to hope and expect that 
a difference may happen between you and me upon this Occaſion; but 
when you conſid& What advantages have riſen to us in a few months 
by the good underſtanding we have hitherto had, what wonderful ef- 
fects it has already produced in the change of the whole ſcene of At- 
fairs abroad, ſo much more to the Honour of the Nation, and the fi- 
gure it ought to make in the World, and that nothing can hinder a 


further progreſs in this way, to all our Satisfactions, but Fears and 


ne amongſt our ſelves. I will not apprehend that ſuch a mis- 
ortune can befall us as a Diviſion, or but a Coldneſs between me and 
you ; nor that any thing can ſhake you.in your Steadineſs and Loyal- 
ty to me, who, by God's bleſſing, will eyer make you all returns of 
kindneſs and Protection, with a Reſolution to ventnre even my own 
Life in the defence of the true intereſt of this Kingdom. 


Sir Rob. Sawyer. Turn to the Commons Journal the 16th of No- 
vember, 16$5. | ES.” 

The Journal of the Houſe of Commons put in. 

Clerk reads. Die Lune xvi. die Novemb. 1685. 


Moff Gracious Sovereign : 5 
\ \ JE your Majeſty's moſt Loyal and Faithful Subjects, the Com- 


mons in Parliament aſſembled, do in the firſt place | as in du- 
ty bound] return your Majeſty our moſt humble and hearty thanks 
for your great care and conduct in the ſuppreſſion of the late Rebel- 
lion, which threatned the overthrow of this Government both in Church 
and State, and the uttermoſt extirpation of our Religion by Law eſta- 
bliſhed, which is moſt dear unto us, and which your Majeſty has been 
Pleaſed to give us repeated aſſurances you will always defend and ſup- 
port, which with all grateful Hearts we ſhall ever acknowledge. 
We further crave leave to acquaint your Majeſty, That we have 


with all duty and readineſs taken into our conſideration your Maje- 
| | | ES | ſty's 


— 
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ken off but by Act of Parliament. 


Therefore out of the great deference and duty we owe unto your 
Majeſty | who has been graciouſly pleaſed to take notice of their Ser- 
vices to you] we are preparing a Bill to paſs both Houſes for your 
Royal Aſſent, to -indemnify* them from the Penalties they have now 
incurred; and becauſe the continuance of them in their Employments 
may be taken to be a diſpenſing with that law without Act of Parlia- 
ment, the conſequenc of which is of the greateſt concern of the Rights 


of all your be. M good and faithful Subjects. 


Mr. Polixfen. My Lord, We pray that theſe half dozen lines of 


the Statute 1 Elig. may be read, 
A Statute-boak was then produced by Mr. Ince. 


L. C. J. No, We will have it read out of our own Book, which 


was delivered into Court. 


Clerk. reads. This is Elig. cap. 2. An Act for Uniformity of Re- 


ligion, Sc. Whercabout is it? 


Mr. Ince. Tis the 15th Paragraph, [at theſe words] —— And for 


the due execution, Sc. | 


Clerk Reads. And for due Execution hereof, the Queens moſt Ex- 
cellent Majeſty, the Lords Spiritual and Temporal in this prefent 
Parliament Aſſembled, do in Gods Name earneſtly Require and Charge 
all the Archbiſhops, Biſhops, and other Ordinaries, that they ſhall 
endeavour themſelves to the utmoſt of their knowledge, that the due 
and true Execution hereof may be had throughout their Dioceſles and 
Charges, as they will anſwer before God for ſuch Evils and Plagues, 
wherewith Almighty God may juſtly puniſh his People for negleQing 


this good and wholeſom Law. 


Mr. Serjeaut Leving. Now, my Lord, if your Lordſhip pleaſes, 
the Charge is a Charge for a Libel, and there are two things to be 


Conſidered. 


Firſt, Whether the Biſhops did deliver this Paper to the King? But 
that we leave upon the Evidence that has been given; only we ſay, 


there has been no direct proof of that. 


In the next place, Suppoſing they did deliver this Petition to the 
King, Whether this be a Libel upon the matter of it, the manner of 


delivering it, or the Perſons that did it? 


And with Submiſſion, my Lord, this cannot be a Libel, althongh | 


it be true, that they did ſo deliver it. 


Firſt, my Lord, there is a little diſingenuity offered to my Lords 


the Biſhops, in only ſetting forth part and not the whole, in only 
_ reciting the Body and not the Prayer. 


The TRY AL of the Seven Biſhops. „ 
ſty's gracious Speech to us; and as to the part of it relating to the | 
Officers in the Army not qualified for their Imployment according 
to an Act of Parliament made in the 25th Year of the Reign of your 
Majeſty's Royal Brother of bleſſed memory, Intituled, An Act ſor 
preventing danger that may happen by Popiſh Recuſants: We do out 
of our bounden duty humbly repreſent unto your Majeſty, That thoſe 
Officers cannot by Law be capable of their Imployments, and that the 

Incapacitis they bring upon themſelves thereby, can no ways be ta- 


But, 


King in alt their 
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But, my Lord, with your Lordfhips Favour, taking the Petionary 
part, and adding it to the other, it quite alters the Nature of the thing, 
for it may be, a Complaint without ſeeking redreſs might be an ill Mat- 
ter ; but here taking the whole together, it appears to be a Complaint of 


' a Grievance, and a deſire to be eaſed of it. | 
With your 255 ips Favour, the Subjects have right to Petition the 


TIevances, ſo ſay all our Books of Law, and {o ſays 
the Statute of the Thirteenth of the late King; They may Petition, and 


Come and deliver their Petition under the Number of Ten, as heretofore 


they might have done, ( ſays the Statute) ſo that they all times have had 
.a Right ſo to do, and indeed if they had not, it were the moſt lamentable 
thing in the Warld, that Men muſt have Grievances upon them, and yet 
they not to be admitted to ſeek Relief in an humble Way. =» 

Now, my Lord, this is a Petition ſetting forth a Grievance, and 
praying his Majeſty to give Relief. And what is this Grievance ? It is 
bhat Command of his, by that Order made upon my Lords and the Bi- 
ſhops, to diftribute the Declaration, and Cauſe it to be read in the 
Churches: And pray, my Lord, let us conſider, what the Effets and 
Conſequences af that Diſtribution and Reading is; It is to tell the 'Peg- 


ple, that they need not ſubmit to the Act of Uniformity, nor to any AH 


of Parliament made about Matters, for they are ſuſpenaed and diſpen- 
fed with ; this my Lords the Biſhops muſt dogif they ohe this Order; but 
your Lordſhip ſees, if they are « it, they lie under an Anathama by. 


the Statute af 1 Eliz. for they are under a Curſe if they do not look to 
the preſervation and obſervation of that Met; But this Command to 


Diſtribute and Read the Decl-r !tion, whereby all theſe Laus ure di- 
penſed with, is to let the People know, they will not do whatt hat Act 
requires of them. . 

Now, with your Lore ſbips farour, my Lords the Biſhops lying under 
this preſſure, the weight of wich was very grievous upon them, they 
by Petition apply ts the King to be eaſed of it, which they might do, as 
Subjects; beſides, my Lord, they are Peers of the Realm, and were 
moſt of them ſitting as ſuch, in the laſt Parliament, where (as you have 


Heard) it was declared, ſuch a Diſpenſation could not be, and then in 


what a Caſe ſbould they have been, if they ſhould have eiſtributed this 
Declaration, which was /o contrary to their own Attings in Parlia- 
ment; What could they have anſwered for themſelves, had they contri- 


| buted to this Declaration? When they had themſelves before declared, 


that the King could not diſpenſe, 
And that was no new thing, for it had been ſo declared in a Parlia- 


ment before, in two Seſſions of it, in the late Kings Reign, within a 


very little time one of another; and ſuch a Parliament that were ſo li- 
beral in their Aides to the Crown, that a Man would not hin they 


ſhould go about to deprive ihe Crown of any of its Rights ; therefore 


there is no reaſon to ſuſfect, that if the King had ſuch a Power, they 


ai, have afpeared ſo earneſt againſt it. 


But my Lord, if your Lordſhip pleaſes, theſe are not the begin- 
nings of this Matter, for, we have ſhewed you from the Fiftenth of 
Richard rhe Second, that there was a Power granted by the Parlia- 
ment to the King to diſpenſe with ſuch a particular Act of Paaliament, 
whieh argues, that it could not be without an Act of Parliament, 
And in 1662. tis ſaid expreſly, that they cannot be diſpenſed with, 

| 5 | but 


but by an Act of Pätliament: Tis ſaid ſo again 1672 ; the King was 
then pleaſed to aſſume to himſelf ſuch a Power, as is pretended to in 
this Declaration; yet, upon Information from his, Houſes of Parlia- 
ment, the King declared himſelf ſatisfied, flat he had no ſuch Pow- 
er, Cancelled his Declaration, and promiſed, © that it ſhould not be 
drawn into Conſequence or Example. And ſo the Commons by theit 
Proteſtation ſaid in Richard the Seconds Time, That it Was a Novel- 
ty, and ſhould not be drawn into Conſequence or Example 
Y Lord, we ſhall leave it upon this Point, to ſuſpend Laws is all one 
ate abrogate Laws, for ſs long &s a Law's fuſpenatd, whether the Suſ- 
penſion be temporary, or whether it be for ever, whether it be at once, or at 
ſeveral times, the Law is abrogated to all Intents and Purpoſes :- But 
ile Abrogation of Laws is part of the Legiſlature, that Legiflative Power 
is lodged (as I ſaid before) and I could never find it otherwiſe (in all our 
Lords, and Common: MINED. en 


% . 


Ld. Ch, Juſt. Ion did open that before, Mr. Finch. 
Mr. Finch. With this, my Lord, that ny Lordi the Biſbops, finding 
this Order, made upon them to publiſh this Declaration, did what in Duty 
they were bound to do, and unleſs the Jury do find, that they have done 
that which is contrary to Law, and do the Daty of their Places, and that 
this Petition is 4 Libel, and a ſeditiuus Libel, with an Tutent to ſtir up 
Sedition among the People, (we rely upon it) My" Lords, the Biſhops can 
Tad) in Kingnever be found guilty upon this Information. Ex 
Id. Ch. Juſt. Have you now done, Gentlemen? | 
Mr. Finch. Tes, my Lord, till they give us further occaſion, 
any other k.vidence to offer, we muſt anſwer it, if not, thr” ts 19e Anſwer we 
give to what they have ſaid. © 3 „, en 
Mr. Solicit. Gen. Me make no Bargain with you : 7* you have done, 


ſay fo 


Word. | 
Mr. Solicit. Gen. Tou have been three Hours already, if you have any 
more to ſav; pray, conclude. 
Mr. Finch. F they ſay they have no more Evidence, then we know 
what we have to, do. 

Id. Ch. Juſt. F you do ſay any thing more, pray let me adviſe you one 
thing, don't ſay the ſame thing over and over again, for after ſs much 
time ſpent, it is irkſonie to all Company, as well as to me. Ty | 
| Mr. Finch. My Lord, we have no more Evidence to offer to your 
Lordſhip at preſent, unleſs they, by offering new Evidence, give us Occaſion 
to reply ion them. 8 
Id. Ch. Juſt, Gentlemen, you ſhall have all the legal Favour aud Advan- 
tage that can be; but, pray, let us keep to an orderly decent Method of 
proceeding. | 


Sir Rob. Sawyer. Pray, my Lord, favour me a Word before we con. 


_ my Lord, I do find very few Attempts of this Nature, in any King's 
ern. i | 
1 the Reign of Henry the Fourth, there was an Act of Parliament 


that Foreigners ſhould have a free Trade in the City of London, not- 


withſtanding the Franchiſes London; after the Parliament roſe, the 
King iſſued out his Proclamation, forbidding the Execution of V. Lau, 
| „XE and 
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if they have 


Ld. Ch. Juſt. Tou muſt know, that you are not to have the laſt 
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and commanding that it ſhould be in Suſpence, U ſque ad Proximum Par- 
liamentum, yet that was held to be againſt Law. 

Ed. Ch. Juſt. Si Robert Sawycr, that which yeu are to lool to, is 
the publiſbing of this Paper, and whether it be a Libel or no. Aud as 
10 e the Farliamenis you mentioned, they are not te tbe 
797 Rob. Sawyer. > Lord, T ſay, I would put it where the Queſtion 
truly lyes, if they t diſpute the Point, then we need not labour it; but 
1 don't know, whether they will or no, and therefore 1 95 your Lordſbip's 
Favour to mention. one Caſe more. and that is upon the Statute of 31 Hen. 
8. cap. 8. Which enables the King by Proclamation in many Caſes to 
create. the Law, which Statute was repealed by 1. Edw. 6. cap. 12. That 
very Act does recite, that the Law is not io be alicred or reſtraingd, but 
by Att of Parliament, and therefore the Parliament enables the King to 


do ſo and ſo: But that was ſuch a Power, thai the Parliament thought 
not fit to continue, and it was afterwards repealed, but it fhews, that at 
that Time the Parliament was. of the ſameOpin'on, as tothis Matter, that 
other Parliaments have been ſmce. © Wes | * 
Mr. Sommers. My Lord, I would only mention Ihe great Caſe of Tho- 
mas and Sorrel in the Exchequer, Chamber wupo; the Validuy of a3 Diſs 

enſation of the, Statute of Edward Wt , touching ſelling of Wine. 

here it was the 2 of ewe one of the fud ges, aud they did lay it 
| down as a ſettled Paſction, that there never could - an Abrogation,.or a 
Suſpenſion (which is a temporary Abrogation) of an Act of Parliament, 
but by the Legiſtative Power. That was a Foundation laid down quite 
 #horough the Debate of that Caſe : Indeed it was diſpmed, how far the 
King might diſpenſe with the Penalties in ſuch a particular Law, as to 
parixular Perſons, but it was agreed; by all, that the King. had mo Power 
to ſuſpend any Law And, my Lord, I dare. appeal to Mr. Attorney Ge- 
neral himſelf, <vhether in the Caſe of Godden and Hales, 4 1 Was 
lately in this Court, to make good that Diſpenſation, he did not uſe it as an 
Argument then, that it could not be expounded into a Suſpenſion. He ad- 
mitted it not to be in the King's Power to ſuſpend a Law, but that he 
might give a Diſpenſation ts a particular Perſon, was all that he took 
upon him to juſtiſie at that Time. 

My Lord, by the Law of all civilized Nations, if the Prince does re- 
quire ſomething to be done, which the Perſon (who is to do it) takes tobe 
wnlawful, it is not only lawful, but his Duty, Reſcribere Principi, ig 
ig all that is done here, and that in the moſt humble manner that could be 
thought of; pour. Lordſbip will pleaſe to obſerve how far it went, how 
careful they were, that they might not any way juſtly offend the King. 
They did not interfoſe by giving Advice, as Peers, they never ſlirr'd till it 
was brought home to themſelves, when they made their Petition, all they 
bee, is, that it may not ſo far be inſiſted on by his Majeſty, as to oblige 
them, to read it, whatever they thought of it, they did not take upon them 
to Ce e Declaration to be revoked. 2 

Av Lord, as to Matters of Fatt alledged in the ſaid Petition, thatt 
are perfectly true, we have fhewn by the Journals uf both Houſes. In 
every one of thuſe Tears, which are mein toned in the Petition, this Power 
„ Diſneuſutiou was conſider d in Parliament, and, upon debate, declared 

10 be coigrary to Law, there could be no Deſien to diminiſh the Freroga- 
live, becaiiſe the King hath no ſuch 'Prerogative, 


Seditious 


: * A 
* * ” 


4 , 1 


The TRI AL of ee , 


Seditious, my Lord, it could not be, nor could poſſibly ſtir up Sedition in 
the Minds - the People, becauſe it was TC 105 King, in pri- 
vate and alone, falſe it could not be, becauſe. the Matter of it is true. 
There would be nething of Malice, for the Occaſion was not ſought, the 
thing was preſs'd upon them, and a Libel it could nat be, becauſe the In- 
tent was mmecent, and they kept within the Bounds ſet by the Att of Par- 
liament, that gives the Sulject leave to apply to his Prince by Petition, 

- when he 1s 2 5 1 D * 4 

Mr. Att. Gen, Hase you done, Gentlemen? | 
Mr. Finch. Ve have done, Sir, & | 
Mr. Att. Gen. My Lord I ſball be a great deal more merciful to your 

Lordſbip, and the Jury, than they have been, who have ſpent theſe four 
Hours, in that which I think is not pertinent to the Caſe in Queſtion : Thy 
have let themſelves into large eng making great Complaints of the 

Hardſhips put upon my Lords, the Biſhops, by 12 Order of Council to 
read his Majeſty's Declaration; and putting theſe Words into the Infor- 
mation of Seaitious, Malicious and Scandalous : But, my Lord, I admire 
that Sir Robert Sawyer /bould make ſuchReflettions, andObſervations on 
theſe Words, when I am ſure he will ſcarce find any one of his own exhi- 
biting, that has . few of thoſe aggravating Words as this has, and theres 
fore, that might have been very well ſpared, eſpecially' by him. 

In the next Place, my Ld, we are told what great Danger our Ne 

 tigion is in by this Declaration, I hope we have an equal Concern for that 

with them, or any Perſon elſe whatſoever : But however, I am ſure our 
Religion teaches us, not to preſerve our Religion, or our Lives, by 4 
legal Courſes, and the Queſtion is, whether the Courſe that my Lords! 

Biſhops have taken to preſerve (as they ſav) eur Religion, be legal or not; 
if it be not legal, then I am ſure eur Religion will not juſtifie the uſing 
ſuch a C a 1 la never ſo good an End, < 

My Lora, for the thing itſelf, I doadmire that they in ſo long @ Time 
and ſearch that they have made, ſhould not (which I expeBled produce 
more preſidents of 2 aper as this is; they challenge us to ſhew, that 
ever there was any ſuch Declaration as this, Ill turn 1 Challenge 
upon them; ſbew me any one luſtance, that ever ſs many Biſbops did come 
under pretence of a Petition, to reflett upon the King out of Parlia- 
ment. | | 

Sir Rob. Sawyer. Is that your way of anſwering, Mr. Attorney 9 

Mr. Att. Gen. Pray, Sir Robert Sawyer, you have had your time, 
don t interrupt us, ſure we have as much right to be heard as you. 

Ld. Ch. Juſt. Tou have been heard over and over again, Sir Robert 
Sawyer, already. | TE 

Sir Rob. Sawyer. My Lord, I don't intend to interrupt him. 

Mr. Sol. Gen, Me cannot make them be quiet, they will ſtill be chop= 
Ping in upon us. | * * 

Mr. Att. Gen, That is an Art that ſome Pevple have always prattiſed, 
not to permit any body to ſpeak but themſelves. = 

But, my Lord, I ſay, that thoſe few Inſtances, that they have pro- 

duced, are nothing at all to this Matter, that is now upon Trial before 
your Lordſhip and this Jury; nay, they are Evidences againſt them, for 
they are only Matters tranſafted in Parliament, which are us more to 
be applied to this thing that is in Controverſy now, than any the moſt ro- 
mate Matter that could be thought f; and though they have "71; 
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high in point of Time, as to the Reign of Richard the Second, yet they 
have nothing between that and the late King's Reign, to which at laſt 
they have deſcended down. Erb 


Bu, my Lord, I ſay, than all the talk of Richard the Seconds time 
is wholly out of the Caſe ; truly, I do not doubt, that in Richard the S 
conds time they might find a great many Inſtances of ſome ſuch ſort of 
Petitioning as this, for our- Hiſtories tell us, at that time they had 40000 
Men in Arms againſt the King, and we know the troubles that were in 
. that Kings Reign, and. haw at length he was depoſed; but certainly 
there may be 24 Juſtances more applicable to the Caſe, than thoſe they 
Produce; as for thoſe King Charles the Seconds time, do they any ways 
juſtiſy this Petition? For now they are upon juſtifying the Morde of their 
rf oven, that this Power has been declared to be illegal in 1662, 1672, 
* 1 8 5 . | I | | - 


Tor what was done in 1662, do they fbew any thing more than ſome 
Debates in the Houſe of Commons? And at laſt an Addreſs, an Au- 
| ſever by the King, 4 Reply of the Commons and then the thing dies. 
. Pray, my Lord, is a Tranſaction in the Houſe of Commons, a Declara- 
1 ' - tion of Parliament? Sure, I think, no will affirm that any thing 
3 | can be a Declaration of Parliament, unleſs be that is the Principal 
og part Concurs, who is the Ring“ For if you ſpeak of the Court of Par- 

4 liament in a legal Senſe, you muſt ſpeak of the whole Body, King, Lords, 
and Commons, and a Declaration in Parliament muſt be by all the whole 
Body, and that is properly an Att of Parliament. | 5 


Why then they come to the Tear 1672, where your Lordſhip obſerves 
that the late King did inſiſt npon his Right, for after the Dijpute which 
was in 1662, bis Majesty did iſſue out another Declaration, and when 

it comes to be de debated in Parliament, he inſiſts upon his Right in Hc- 
cleſiaſtical Matters, and though his Delaration was Cancelled, yea there 
is no formal Diſclaimer of the Right. 


My Lord, after all, how far theſe things that have «offered may work, 
as to the point that they have debated, I ſhall not now medale with it, 
nor give your Lordſbip any trouble about it, becauſe it is not at all per- 
» Finent to the Caſe in queſtion, for I do (after all this time and pains that 
they have ſpem) take leave to ſay, that theſe Gentlemen have ſpent all 

this time to no Purpoſe. | | 


Tord Ch. Juſt. Tec, Mr. Attorney, Ple tell you what they offer, 

which it will lie upon you to give an Anſwer to; They would have you 
bet, how this has diſturbed the Government, or diminiſbed the King's 
. Authority © 2 3 | | 


Mr. Att. Gen. Whether a Libel be true or not, as to the Matter of 
Fatt, was it ever yet in any Court of Juſtice permitted to be made a 
- queſtion, whether it be a Libel or not? Or whether the Pariybe punifo- 
able for it; Aud therefore I wonder to hear theſe Gentlemen to 7" that 
becauſe it is not a falſe one, therefore tis not a Libel: Suppoſe a Man 
Jhould ſpeak ſcandalous Matter of any Noble Lord here, or of any of 

my 


— — 
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my Lords the Biſhops, and a Scandalum Magnatum be brought for it, 
though that which is ſpoken has been true, yet it has been the Opinion 
of the Courts of Law, that the Party cannot juſtify it, by reaſon it 
tends to the diſſurbing of the Peace, to publiſh any thing that is Matter 

Scandal; The only thing that is to be leokt into, is, whether there 

any thing in this Paper, that is Reflecting and Scandalous, and not 
whether it be true or no, for if any Man ſhall Extra- Judicially, and 
out of a Legal Courſe and Way, reflect upon any of the great Officers of 
the Kingdom, nay, i it be but an Inferior Magiſtrate, he is is be 
niſbes, and is not to make his Complaint againſt them, unleſs he do it 
in a proper Way; A Man may Petition a Judge, but if any Man in 
that Petition ſhall come and tell the Judge, Sir, yon have given an Ille- 
gal Jucgment againſt me, and I cannot in Honour, Prudence or Conſci- 
ence to obey it, I do not doubt nor will any Man, but that he that ſbould 
ſo ſay would be laid by the Feels, though the Judgment perhaps might 
be illegal. | | 


If a Man ſhall come to Petition the King, as (we all know) the 
Council Doors are thronged with Pettioners every Day, and Acceſs to 
the King by Petition is _ to every body, ihe moſt Inferior Perſon js 
allywed to Petition the King; but becauſe he may do ſo, may he there 
fore ſuggeſt what he pleaſes in the Petition, ſhall he come and tell the 
King to his Face, what he does is Illegal 9 I only ſpeak this, _— 
they ſay, in this Caſe, his Majeſly gave them leave to come ts him to de- 
liver their Petition; but the King did not under ſtand the Nature of their 
Petition, I ſuppoſe, when he ſaid, he gave them leave to come to him. 


My Lord, for this Matter we have Authority enough in our Bodks, 
particularly there is the Caſe of Wrenham in my Lord Hobart, the 
Chancellor had made # Decree againſt him, and he Fetitiened the King, 
that the Cauſe might be reheard, and in that Petition he Complains of 
Injuſtice done him by my Lord Chancellor, and he put into his Petition 
many refletting things, this, my Lord, was puniſbed as a Libel in 
the Star Chamber; and, in that Book it was ſaid, that though it be 
lawful for the Subject to Petition the King againſt any Proceedings by 
the Judges, yet it muſt not be done with Reflections, nor with Words 
that turn to the Accuſation or Scandal of any of the Kings Magiſtrates 
or Officers, and the Juſtice of the Decree is not to be queſtioned in ib 
Ca for there Wrenham in his Defence wonld have opened the par- 
ticulars, wherein he thought the Decree was unjuſt, but that the Court 
would not meddle with, nor would allow him to juſtify for ſuch Illega» 
lity in the Decree, ſo in this Caſe, you are not to draw in queſtion the 
truth or falſehood of the Matter complained againſt, for you muſt tale 
the way the Law has preſcribed, and proſecute your Right in a Legal 
Courſe, and not by Scandal and Libelling. 


My Lord, there is a great deal of difference between net doing a 
thing that is Commanded if one be of Opinion that is unlawful, and 
coming to the King with a Petition highly reflecting 2 the Govern- 
ment, and with Scandalous Expreſſions, telling him, Sir, you Act ille- 
gatlv, vou require of us that which is agamſt Prudence, Honour, or 
Conſcience, as my Lords the Biſhops are pleaſed to do in this 1 . 

Y.y 
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high in point of Time, as to the Reign of Richard the Second, yet they 
have nothing between that and the late King's Reign, to which at laft 
they have deſcended down. £ = BY: OD 


_ But, my Lord, I ſay, than all the talk of Richard the Seconds time 
7s wholly out of the Caſe ; truly, I do not doubt, that in Richard the & 
Conas time they might find a great many Inflances of ſome ſuch ſort of 
 Peiitioning as this, for our Hiſtories tell us, at that time they had 40000 
Men in Arms againſt the King, and we know the troubles that were in 
. that Kings Reign, aud how at length he was depoſed; but certainly 
there may be ou Inſtances more applicable to the Caſe, than thoſe they 
Produce; as for thoſe King Charles the Seconds time, do they any ways 
Juſtiſy this Petition? For now they are upon juſtifying the Words of their 
ef Wan, that this Power has been declared to be illegal in 1662, 1672, 

_ 914 1035, | 271 Cie | 


Tor what was done in 1662, do they fbew any thing more than ſome 
Debates in the Houſe of Commons ? And at laſt an Addreſs, an Au- 
fer by the King, a Reply of the Commons and then the thing dies. 
Pray, my Lord, is a Tranſaction in the Heuſe of Commons, a Declara- 
tion 7 arliament? Sure, I think, no will affirm that any thing 
can be a Declaration of Parliament, unleſs be that is the Principal 
part Concurs, who is the Ring? For if you ſpeak of the Court of Par- 
liament in a legal Senſe, you muſt ſpeak of the whole Body, King, Lords, 
and Commons, and a Declaration in Parliament muſt be by all the whole 
Body, and that is properly an Act of Parliament. 257 


Why then they come to the Tear 1672, where your Lordſhip obſerves 
that the late King did inſiſt npon his Right, for after the Di pute which 
was in 1662, his Majeity did ifue out another Declaration, aud when 

it comes to be de debated in Parliament, he inſiſts upon his Right in Fc 
Cleſtaſtical Matters, and though his Delaration was Cancelled, yea there 
is no formal Diſclaimer of the Right. 15 


My Lord, after all, how far theſe things that have offered may work, - 
as to the point that they have debated, I ſhall not now medale with it, 
nor give your Loraſbip any trouble about it, becauſe it is not at all per- 
» Finent to the Caſe in queſtion, for I do (after all this time and pains that 
they have ſpem) take leave to ſay, that theſe Gentlemen Lade ſpent all 


this time to no Purpoſe. 


Lord Ch. Juſt. Tes, Mr. Attorney, Ple tell you what they offer, 
which it will lie upon you to give an Anſwer to; They would have you 
eto, how this has diſtur bed the Government, or diminiſhed the King's 
Authority © | 3 95 | : | 


Mr. Att. Gen. Whether a Libel be true or not, as ts the Matter of 
Fatt, was it ever yet in any Court of Juſtice permitted to be made a 
- queſtion, whether it be a Libel or not? Or whether the Party be punifo- 
able for it; And therefore I wonder to hear theſe Gentlemen to ſay, that 
becauſe it is not a falſe one, therefore tis not a Libel: Suppoſe a Man 


fbould ſpeak ſcandalous Matter of any Noble Lord here, or of any of 


1 
o 


my 
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my Lords the Biſhops, and a Scandalum Magnatum þe brought for it, 
though that which is ſpoken has been true, yet it has been the Opinion 
| of the Courts of Law, that the Party cannot juſtify it, by reaſon it 
tends to the diſturbing of the Peace, to publiſh any thing that is Matter 
Scandal; The only thing that is to be leokt into, is, whether there 
any thing in this Paper, that is Reflecting and Scandalous, and not 
whether it be true of no, for if any Man ſhall Extra- Judicially, and 
out of a Legal Courſe and Way, reflect upon any of the great Officers of 
the Kingdom, nay, if it be but an Inferior Magiſtrate, he is ts be pu- 
niſhed, and is not to make his Complaint againſt them, unleſs he do it 
in a proper Way; A Man may Petition a Judge, but if any Man in 
that Petition ſhall come and tell the Judge, Sir, you have given an Ille- 
gal Jusgment agamſt me, and I cannot in Honour, Prudence or Conſci- 
ence to obey it, I do not doubt nor will any Man, but that he that ſbould 
fo ſay would be laid by the Feels, though the Judgment perhaps might 
be illegal. | | 


If a Man ſhall come to Petition the King, as (we all know) the 
Council Doors are thronged with Pettioners every Day, and Acceſs to 
the King by Petition is Ver to every body, the moſt Inferior Perſon is 
allowed to Petition the King; but becauſe he may do 7-4 may he there=' 
fore ſuggeſt what he pleaſes in the Petition, ſhall he come and tell the 
King to his Face, what he does is Illegal ? I only ſpeak this, * 
they ſay, in this Caſe, his Majeſty gave them leave to come to him to de- 
liver their Petition; but the King did not underſtand the Nature of their 
Petition, I ſuppoſe, when be ſaid, he gave them leave to come to him. 


My Lord, for this Matter we have Authority enough in our Books, 
particularly there is the Caſe of Wrenham in my Lord Hobart, the 
Chancellor had made 4 Decree againſt him, and he Petitioned the King, 
that the Cauſe might be reheard, and in that Petition he Complains of 
Injuſtice done him by my Lord Chancellor, and he put into his Petition 
many retlefting things, this, my Lord, was 22 as a Libel in 
the Star Chamber; and, in that Book it was ſaid, that though it be 
lawful for the Subjeit to Petition the King againſt any Proceedings by 
the Judges, yet it muſt not be done with Reflections, nor with Words 
that turn to the Accuſation or Sandal of any of the Kings Magiſtrates 
or Officers, and the Juſtice of the Decree is not to be queſtioned in the 
Caſe ; for there Wrenham in his Defence wonld have opened the pare 
ticulars, wherein he thought the Decree was unjuſt, but that the Court 
would not meddle with, nor would allow him to juſtify for ſuch Illega- 
lity in the Decree; ſo in this Caſe, you are not to draw in queſtion the 
truth or falſehood of the Matter complained againſt, for you muſt take 
the way the Law has preſcribed, and proſecute your Right in a Legal 
Courſe, and not by Scandal and Libelling. | | 


My Lord, there is a great deal of difference between not doing a 
thing that is Commanaed if one be of Opinion that is unlawful, and 
coming to the King with a Petition highly reflecting upon the Govern 
ment, and with Scandalous Expreſſſans, telling him, Sir, you Act ille- 
gallh, you require of us that «which is agamſt Prudence, Honour, or 
Conſcience, as my Lords the Biſhops are pleaſed to do in this Petition 
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ef theirs. I appeal to any Lord here, that if any Manſbould give 


him ſuch Language, either by ord of Mouth or Petition whether hg 
won bear it, without ſeeking ſatisfattion and reparation by the Law? 


My Lord, there is no greater proof f the Influence of this Matter 
than ihe Croud of this Day, and the Harangue that hath been made, 
is noi afparent that he taking this Liberty to Canvas and diſpute the 
Kings Lower and Authority, and to Cenſure his Actions, poſſeſs the 
People with gi, ange Opinions, and raiſes Diſcontems and Jealouſies, as 
# the free Comſe of Law were reitrained, and Arbitrary Mill and 
Phaſure ſet up imitead of it ? 


My Lora, there is one thing that appears upon the Face of the In- 
formation, which ſhews this not to be the right Courſe, and if my Lords 
the &1ſhgs has! given then ſelves the opportunity of reading the Decla- 
ration {+1 ivufly, they would have found in the end of the Declaration, 


that ihe King was reſolved to call a Parliament in November; might 


not ii Lords the Biſhops have acquieſced under their paſſive Obedience 
till the Parliament met? But nothing would ſerve them, but this, and 


this mu$t be done out of Parliament, for which their is no Preſident can 


be ſhewn, aud this muſt be done in ſuch Manner, as your Lordſhip ſees 


* 


the Conſequence of, by your Trouble of this Day. 


There is one thing 1 forgot to ſpeak to, they tell us, that it is laid 
Malicious and Seditious, and there is no Malice or Seditition found, we 
kuow very well, that that follows the Fact, thoſe things ariſe by Con- 


ſiruttion of Law, out of the Fact. If the thing be illegal, the Law 


ſays it is Seaitious, a Man ſhall not come aud ſay, he meant no harm in 


it : That was the Caſe of Williams in his treaſonable Book, ( ſays he) 
T only intended to warn the King of the Danger approaching, and con- 
cludes his Book with God ſave the King, but no Man will ſay, that 
a good Preface at the beginning, or a good Prayer at the end, ſhould 
excuſe Treaſon, or Sedition in the Body of a Book; if I meet another 
Man in the Street. aud kill him, though I never ſaw him in my Life, 
the Indiftment is, that it was ex Malitia Præcogitata, as it of ten hap- 


pens, that a Perſon kills one he never had acquaintance with before, and 


in ſavourem vitæ, if the Nature of the Fatt be ſo, the Jury are per- 


. milled to find according to the Nature of the Caſe, but in ſtrifin:ſs of 
Law, there is Malice implyed : But, my Lord, I think theſe. Matters 


are ſo Common, and that is a Point that has been ſo often ſettled, that 
the form of the Indiftment and Information muſt follow the Nature of 
the Fatt, that I need not inſiſt upon it, if the Act be unlawful, the Law 


ſupplies the Malice, and evil Intentions. 


Mr. Solicit. Gen. My Lord and Gentlemen of the Jury, IT am of 


Counſel in this Caſe for the King, and I ſhall take leave to proceed in 
this Method; Firſt, I ſhall put the Cafe of my Lords the Biſhops, 
and then conſider the Arguments that have been uſed in their De- 
fence, and anſwer them as much as is material to be anſwered ; 
and then leave it to your Lordſhip and the Juries Conſideration, whe- 


ther what has been ſaid by theſe Gentlemen, weigh any thing in this 
Cafe? | 
5 Fir ft, 
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Hirſt, my Lord, 1 take it for granted and I think the Matter is preitiy 
plain by this time, but my Lord Preſident's Evidence, and their nwn Con- 
Fe Nion; that it is not Io be diſputed, but that this Paper was preſented 
by theſe Lords ts the King, I think there is no great Difficulty in that 
Matter at all, but 1 juſt touch upon it, becauſe ? would follow them in 
their own Methed. $i 


Then, my Lord, let us take this Caſe as it is, upon the Nature of the 
Petition, and the Evidence that they have given, and then let us ſee whe- 
ther that will juſtiſie the thing that is done: For the Buſmeſs of Petition- 
ing, 1 would diſtinguiſh and enquire, Whether my Lords the Biſbops, out 
of Parliament can preſent any Petition to the King: Ido agree, that in 

arliament the Lords and Commons may make Addreſſes to the King, aud 
ſenifie their Deſires, aud make known their Grievances there, and there is 
no doubt, but that is a natural and proper way of Application. For in 
the Beginning of the Parliament, there are Receivers of Petitions appoin- 
ted, and upon Debates, there are Committees appointed to draw up Pett- 
tions and Addreſſes, but to come and deduce an Argument, that becauſe 
the Lords in Parliament have done thus, (there being ſuch Methods of - 
Proceeding uſuel in Parliaments) therefore my Lords the 4 may 
do it out of Parliament, that is certainly a Non ſequiter, ub ſach Con- 
cluſion can be drawn from thoſe Premiſes. | 


, 


My Lord, I ſhall endeayour to lay the Fact before you, as it really 
is, and then conſider what is proper for the Court to take notice of, as 
lege Proof or Evidence: And, I take it, all thoſe Preſidents that they 
have produced, of what the Lords did, and what the Commons did in 
Parlament, is no Warrant for them to ſhelter themſelves under, againſt 
the Information here in queſtion. 


Here Mr. 7uſt. Porwel ſpake aſide to the Lord Chicf Juſtice, thus: 


Mr. Juſt. Povel. My Lord, this is ſtrange Doctrine; ſhall not the 
Subject have Liberty to petition the King, but in Parliament? If that 
be Law, the Subject is in a miſerable Caſe. 


Ta. Ch. Juſt. Brother, let him go on, we will hear him out, tho I 
approve not of his Poſition. | | 


Mr. Solicit Gen. The Lords may addreſs to the King in Parliament, 
and the Commons may do it, but therefore that the Biſhops may do it 
out of Parliament does not follow. I heard nothing ſaid that could 


have given colour to ſuch a thing but the Curſe that has been lead in 
i Elizabeth. 5 Sy. | 


But pray, my Lord, let us conſider that Evidence they have given, 
they have begun with that Record in Richard the Second's Time, and | 
what is that? That the King may diſpenſe with the Statute of Provi- | 
ſors, till the meeting of the next Parliament, and a Proteſtation of the 
Commons at the end of it, whether that be an Act of Parliament that is | 
declaratory of the Common Law, or introductory of a new Law, Now | ; 
Conſtat; and for ought appears, it might be a declaratory Act: a 
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* 


fo, it is a Proof of the King's Prerogative of diſpenſing. It might be 
an Act in affirmance of the King's Prerogative, as there are a great 
many ſuch, we very well know; and generally moſt of the Laws in 
that kind, are in Affirmance of the King's Power, ſo that the Law turns 


as an Argument for theKing'sPrerogative, and they have givenhim that, 

which will turn upon themſelves, ſo it ſtood in Richard the Second's 

time, but whether that be an Argument one way or other concluſive, is 
leſt to your Lordſhip and the Jury. 


Ay, but ſay they, there was no Execution of ſuch a Power, till very 
lately, and the firſt Inſtance, that they produce, is that in the Year 1662. 
But your Lordſhip knows, that before the Reign of Henry the Fourth, 
there was great Jorisdiction aſſiu ned by the Lords in original Cauſes, 
then comes the Statute of Appeals, i Hen. 4. which takes notice that 
before that Time the Lords had a ſſumed an original Juriſdiction in all 
Cauſes, and would proceed and determine them in Parliament and out 
of Parliament, and it fell out to be fo great a Grievance, that it was 
thought neceſſary to make a Law againſt it, that Appeals in Parliament 


| ſhould be aboliſhed and deſtroyed, and then comes that Law in fayour 


of the Subject of England, and that ſettles the Bounds between the 


King and the Lords in a great meaſure ; before that time, the Lords 


were grown very powerful, and where there is a Power, there always 
will be Applications, and what is the Effect of that Statute 1 Henry 4. 
for all that we endeavour, is, to make things as plain as can be, that no 
further Applications, no Accuſations, no Proceeding in any Caſe what- 
ſocyer be before the Lords in Parliament, unleſs it be by Impeach- 
ment of the Commons; ſo that there is the Save; and the Uſe that I 
make of it is this, the Commons by that very Statute did aboliſh the 
Power that the Lords had arrogated to themſelves and ordered, that they 
ſhould not meddle with any Cauſe, but upon the Impeachment of the 
Houſe of Commons, and eſtabliſh the Impeachment of the Commons, 
which is ancient as the Parliament, for that was never yet ſpoken againſt; 
the Power of the Commons impeaching any Perſon under the Bore: 
of the Prince, and that is the regular legal way, and ſo the Commons 
aſſerted their antient Right, and whatſoever the Lords took notice of 
muſt come by Application of the Commons, then Conferences were 
to paſs between the Houſes, and both Houſes by Addreſs apply to 
the King, this is the proper way and courſe of Parliament; of which 
my Lord Cook ſays, it is known to few, and praQtiſed by fewer, but 


it is a venerable, honourable way, and this is the Courſe that ſhould 


have been taken by my Lords here, and they“ ſhonld have ſtayed till 
the Complaint: had come from theCommons in Parliament, and then it 
had been regular for them to addreſs to the King; but they were too 


quick, too nimble. 


And whereas the Statute of Fer. 4. ſays, That no Lord whatſo- 
ever ſhall intermeddle with any Cauſe, but by the Impeachment of 
the Commons, they interpoſe and give their Advice before their Time; 


if there be any Irregularity in Parliament, or out of Parliament, the 


Commons are to make their Complaint of it; and a Man muſt not be 


his own Judge, nor his own Carver, nor muſt every Man create Dit- 
ficulties of his own, nor ſet upon Petitioning in fort: But there I lay 


my 
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my Foundaion, That in ſuch a Matter as this, there ought. to have 
een the Impeachment of the Commons in Parliament beſore the Lords 
could do any thing nothiug can be ſaid for the Biſhops more than this, 
That they were under an Anathamea, under the Curſe that Sir 
Robert Sawyer ſpeaks of, and for fear of that they took this Irregular 
Courſe : But ſome would ſay, Better fall into the hands of God than 
of Men; ſome would ſay fo, (I fay) I know not what they would fay 
but theſe being the Methods that theſe Lords ſhould have taken, they 
ſhould have purſued that Method, the Law ſhould have carved out 
their Relief and Remedy for them, but they were going by a new 
Fancy of their Own. | bin 

My Lord, the Law continued thus, and was practiſed ſo till the 
3. Heu. 7. where the Grievance was found, that Offences in the In- 
tervals of Parliament could not be well puniſhed, and then comes the 
' Statute that ſets up the Court of Star-Chamber, and there Men were 
often brought to Judgment and Puniſhment for their Sins; and 
though very great Power was given them, yet they arrogated to them- 
ſelves a greater; and therefore that Court is aboliſhed by the Statute 
of te 15th. Car. 1. and what is the reaſon of aboliſhing that Sta- 
tute ? Becauſe the Star-Chamber did not keep within their bounds 
that che Law ſet them, but aſſumed to themſelves a larger Power 
than the Law would allow; and grew very Exorbitant and very Grie- 
vious to the Subject: And another reaſon was, which the Statute of 
15th. Cat. 1. founded it felf upon, becauſe there was nothing that 
was brought in Jucgment before that Court, but might be relieyed 
adr emedied in the ordinary Methods of Juſtice in theCourts | of 
Weftminfter-Hall: So that upon thoſe two Conſiderationss, becauſe 
that Couſe was exorbitant, and becauſe the Sins and Miſdemeanours that 
were puniſhed there, might be puniſhed in an ordinary Way of Law 
in a nother Court, and therefore there was no need of that Court, 
and fo it was aboliſhed, and the Subject was pretty ſafe; If there was a 
Crime committed here, a Man might come properly before your Lord- 
ſhip into this Court, and have it puniſhed. | 

My Lord, they find fault with the Words in the Information, and 
they ſay, Why are theſe Words put in, Seditious, Malicious? If the 
Matter be Libellous and Seditious we may Lawfully fay it, ard it is 
no more than the Law ſpeaks, it reſults out of the Matter it ſelf; and, 
if it be a Libellious Paper, the Law ſays it is Maliciouſly and Sediti- 
ouſly done, and theſe Gentlemen need not quarrel with us, for ſo are 
all the Informations in all times paſt, and 'tis no more than the Vi & 
Armis, which is Common Form. It may be ſaid, How can the pub- 
liſhing of a Libel be ſaid to be done to Vi & Armis That is only a 
fuppoſition of Law; and they may as well Object to the concluſion 
of the In formation, that it was Contra Coronemam & Dignitatem Do- 
mini Regis; it it be an Illegal thing, or a Libel theſe are neceſſary 
Conſequences, it is no more than the ſpeaking of the Law upon the 


Fact. . | 
But, my Lord, let us a little conſider, whether this Matter were 


Warrantable, and whether they had any Warrant to do what was done; 
they pretend it was done upon this Account, That the King had ſet forth 
a Declaration, and had Ordered. them to Read, it; which to excuſe 
themſelves from, they make this Petition or this Libel, (call it what you 
will) and they uſe this as the main 5 That they ſay the : ng 
2 Has 
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has done Tllegally, and they tell the King plainly, ſo that it is Illegal , 
for they take notice of this Declaration, and ſay it is Illegal; becauſe it 


is becauſe it is contrary to the Declarations of Parliament 1662, 1672, 


and 1685. 2 | 
Pray, my Lord, let us conſider a little, whether there be any Decla- 


ration in Parliament that they have given Evidence of ; Have they read 


any Declaration of the Parliament 1662 ? What is a Declaration in 


Parliament, But a Gill that is paſſed by the King, Lords and Com- 
mons ? That we know to be the meaning, and know other ; if it paſs the 


Commons it is no Declaration in Parliament; nay, if it paſs the Lords 
and Commons, it is not a Declaration in Parliament, except it alſy paſs 
the King; all theſe things are Nullities, and the Law takes no notice 0f 


them; we have it in our Boobs over and over, aud ud Court ought to ſuf- 


fer ſuch Evidence to he given. I know theſe Gentlemen are very well 


acquainted with the Authority in Fitz-Herbert's Title, Parliament, there 
was an Att that was ſaid to be by the King and the Lords, but becauſe 


the Commons did nut agree to it, it was declared and ajidged to be a Nul- 


lity, and the Court would take no notice of it; and how can any Man 
call that a Declaration in Parliament, which is only a Vate of the Houſe 
of Commons or of the Lords? No ſure, that is ene of ihe Heads I go 
mn it's not a Declaration in Parliament, unleſs it be by Act of Par- 
ament. | 
Indeed, my Lord, there is another fort of a Declaration in Parliament 
before the Lords, as they are a Court of Judicature, and that is a fair 
Declaration too; for if any thing comes judicall) before the Lords either 
Writ of Error or by natural Appeal from any of the other Courts or 


Adjournment, and there be any fudgmeut given, that is a Declaration 
in Parliament, and may be fairly ſ called. So likewiſe there is a- 


nother Fudicial Declaration, which is, which any thing Comes before 


the Lords Judicially, upon an Impeachment of the Commons, aud they 


gave Judgment upon that Impeachment, That ts a Declaration in Par- 
liament, is to ſay more than theſe Gentlemen can make out, if they will 
ſpew me any ſuch I will ſubmit to them, and not ſpeak a Word again 
my Lords the Biſhops, but if theſe Learned Gen lemen cannot ſhew nie 
any 'fuch : then they have not ſaid that was true is this Petition, 
that it was ſs declared in Parliament. 8845 

For let us conſider what there is in this Caſe upon this Evidence, for 
that in 1662. is only a Vote and Opiniou of the Houſ: of Commons ; 
and I always underſtood, and have been told by ſume Gentlemen of the 
other ſide, that ſuch a Vote ſienifies nothing: But beſides, it ſeems to 
be a miſtaken Addreſs; for they ſay in it, That the Declaration in 
1962.w35ich they Addreſs againſt; was the firſt Declaration of that fort, 
10 ſuſpend Laws without Act of Parliament; and yet, iu the ſame 
breath, they do take notice of the King's Declaration from Breda. 
But here is a mighty Argument uſed from the King's Speech, That be- 
cauſe he wiſhed he had ſuch a Power : Is the Speech of the Prince a 
Declaration in Parliament? All the Speeches that were made upon the 
opening of the Parliament, will you ſay, they are Declarations in Par- 


Hament. | | 
Then, my Lord, we come to the Buſineſs in 1672. which with that 


in 1662. and that in Breda ſhews, that this of the King's is not ſuch 
2 Noyelty, but has been done often before. In 1762. The King was 
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in Diſtreſs for Money, being intangled in a Dutch War, aud wanted 
Supply; He Capitulates with his Commons, you have heard it rcad, 
and, upon the Commons Addreſs, he aſſerts it to be his Right, and 
makes his Complaint to the Lords how the Commons had uſed him ; 
for when he gives them a fair Anſwer, they Reply, and thete are Con- 
ferences with the Lords about it; but at length it all ends in a Speech 
by the King, who comes and tells them of his preſent Neceſſities, and 
ſo he was minded to remit alittle at the Inſtigation of the Commons, 
and he has a good Lump of Money for it. Would this amount to a 


Declaration in Parliament? Can my Lords the Biſhops fancy or mgm 
that this is to be impoſed upon the King, or upon the Court, for a 


claration in Parliament? | 

Then, laſt of all, for that in 1685. in this 
King's time, What is it? The Commons make 
an Addreſs to Officers in his Army, * that 
might pretend to have a Diſpenſation, fome- 
thing of that Nature, contrary to the Teſt 
Act; And what is done upon it? They make 
their Application to the King, and the King 
Anſwers them, and that is all: But ſince it is 


ipokca of in the Court I would take Notice, 


That it is very well known by the Cale, of 
Godding and Haias, the Judgment of this 
Court was againſt the Opinion of that Addreſs. 

But what fort of Evidence is all this? Would 


2 


* Here Mr. Juice Powel 


ſpeaking to the Lord Chief Juſ- 
rice. 

Mr. 7. Pew, My Lord, 
this is wide, Mr. Sollicitor 


would — 1 us; 
& OUT 1 


let him ma he can, 


that the King has ſuch s, 
Power, and Anſwer ' the 


OvjeQions made by theDe« 
fendants Councel. 


L. Ch. Juſt. Brother, im- 
poſe upon us? he ſhall 


not impoſe upo n,l know. 


not what he may upon 


you; for my pars, I do 


not believe one Word he 


ſays. 


you allow all the Addreſſes of the Houſe of 


Commons to be Evidence? Give me leave to ſay it, my Lord, If you 
ſaffer theſe Votes, the Copies of Imperſect Bills, theſe Addreſſes, . and 
Applications of one or both Houſes to the King, to be Evidence and 


Declaration in Parliament, then what will be- 
come of the * Bill of Excluſion? Shall any 
Body' mention that Bill of Excluſion to be a M. 

Declaration in Parliament? If fo, then there is | 


Declaration againſt Declaration, the Declaration of the Commons zgzinft | 
the Declaration of the Lords. I know not what Judgment my Lords 
the Biſhops may be of now, concerning thoſe Things of Votes and 
Addreſſes being Declarations in Parliament, but I am ſure they have | 
ipokenagainſt it heretofore; nay, Iam ſute, ſome of them have Pacached | 


againſt it. 


And if my Lords the Biſhops have ſaid, Theſe are Declarations in 
Parliament, and they are not Declarations in Parliament; and if they | 


accuſe the King of having done an Illegal Thing, beczute he hes done 
that Which has been declared in Parliamem to be IIcgal, when it 


* Here there war g. 


was never ſo declareds then the Conſequence is very Plain, That they | 


are Miſtaken ſometimes; and I ſuppeſe by this time they behere it. 


I dare ſay, it will not be denied me, That the King way, by this | 
Prerogative Royal, iſſue forth his Proclamation ; it is as effencial a Pre- 
rogative, as it is to give his Aſſent to an Act ot Paihament to make it 
a Law. And it is another Principle, which I think cannot be deni cc 
That the King may make Conſtitutions and Orders in Matters Ec 
aſtical; and that theſe he may make out of Parliament, and without rhe | 


Parliament. If the King may do ſo, and theſe are his Precogatives, t en. 


1 2 
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ſuppoſe the King does iſſue fort his Royal Proclamation ( and ſuch in 
Effect is this Declaration under the Great Scal) in a Matter Eccleſiaſti- 
cal, by Virtue of his Prerogative Royal, and this Declaration is read in 
the Council, and publiſſied to the World, and then the Biſhops come 
and tell the King, Sir, you have iſſued out an Illegal Declaration, be- 
ing contrary to what has been declared in Parliament; when there is no 
Declaration in Parliament: Is not this a Diminiſning the King's Power 
and Prerogative in iſſuing forth his Declaration? And making Conſtitu- 
tions in Matters Ecceſiaſtical? Is not this a Queſtioning of his Pre- 
rogative? Do hot my Lords the Biſnops in this Caſe raiſe a Queſtion 
between the King and the People? Do not they (as much as in them 
lies ſtir up the People to Sedition; For who ſhall be Judge between 
the King and the Biſhops ? (Says the King) I have ſuch a Power and 
Prerogative to iffue forth my Royal Proclamation, and to make Orders 
and Conſtitutions in Matters Eccleſiaſtical, and that without the Par- 
liament, and out of Parliament: Say my Lords the Biſhops} You have 
donie. fo, hut you have no Warrant för it. Says the King, Every Prince 
. has done it, and I have done no more than what is my Prerogative to 
do : But this fay the Biſhops, is againſt Law. How ſhall this be tryed? 
Should not the iſhops have had the Patience to have waited till a Par- 
liament, came; When the King himſelf tells them, he would have a Par- 
lament in Aovember at furtheſ . | 
4 . Pray, Mr. Sollicitor, came cloſe to the buſineſs, for it is 
PP 
Mr. Sol Gen. My Lord, I beg your Patience; you have had a great 
deal of Patience with them, pray [pare me a little. I am ſaymg, when 
the King himſelf tells them, that he whuld have a Parliament in Novem- 
ber at furtheſt, yet they have no Patience to ſtay till November, but make 
this Application to him. Is not this raiſing a Queſtion upon the King's 
. Prerogative in iſuing forth Declarations ? and upon the King's Power and 
Right in Matters 2 ? And when I have ſaid this, that my 
Lords the Biſbops hnve jo done; If they have raiſed a Queſtion upon the 
| Right of the King, and the Power of the King in Matters Eccleſiaſtical, 
then they bade ſtirred up Sedition. That they have ſo done is pretty 
Plain; and for the Conſequente of it, I ſball appeal to the- Cafe in the 
2 Cro.. 2, Jac, 1 That is a plain direct Authority for me. | 
Mr. Juſt. Powel. Nay, Mr. Solicitor, we all very well know, to deny 
the King's Authoristy in Temporal and Spirituals, as by Act of Parlia- 
ment, is High Treaſon. . 
Mr. Sol. Gen. I carry it not ſo far, Sir; we have a Gracious Prince, 
and my Lords the Biſhops find it ſo by this Proſecution : But what ſays 
that Caſe ® It is Printed in 3 Books, in Noy 100 in Moor. 375 aud in 
Mr Juſl. Oro. 371 ſays that Cuſe, The King may make Orders and Conſti- 
tutions iu Matters Eccleſiaſtial. F 
Mr. Juſt. Powel. But how will you apply that Caſe to this in Hand 
Mr. Sollicitor ? . 
Mr. Sol. Gen. I will apply it by and by, Sir. Iwc firſt hew what 
it ic; there is a Convention of the greateſt Men in the Kingdom. 
Mr, Juſt, Powel, Indeed, Mr. Sollicitor, you ſhoot at Rovers. 
Mr. Sol Gen. There is the Lord Privy Seal the Archbiſhop of Ganter- 
bury, aud a great many others; it the greateſt Aſſembiy we meet with 
in our Books, and all of them are of this Opinion, That the King may 
mate Orders and Conſiitutions in Matters Eccleſiaſtical, 
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My Lord, there is another Authority, and that is, from the Statute 
1 Eliz. which erected the High Commiſſion Court, and that Statute was 
N not Introduttory of a Naw Law, but Dedlaratory of the Old Law ; The 
King by his Proclamation declares his Senſe to ds ſuch and ſuch a thing ; 
the Court, and all Perſons there, give their Tudement and Opinion up & 
| that Statute, That they looked upon it as the grofſeth Thing, and the 
fouleſt affront to the Prince, for any Man to bring into Qyeftion that 
g = Power of the King in Matters Eccleſiaſtical; "tis ſaid to be a very High 
: row * eee what - done in this Caſe ® © 4 
Mr. Juſt: Powel, Mr. Sollicitor, Pray, when you are applying, ab. 
ply that other Tart of the Caſe too, hie an, that ny B 
Offence, to paiſe a Rumonr that the King did mtend to grant a general 
| 7 en and is there any Law ſince that has changed it, Mr. Sulli- 
X citor. 25 | 8 955 | | 
Mr. Sol. Gen. In the main, Judgment goes another way: as for that 43 
Part, it was perſonal. to the lee 5. hes was, of 7 2 had 0 | 
Scandaloufly reported, that he intended to do ſuch a 7. hint ; they look'd | 
„ it as a Scandal to King James, that it was ſowing Sedition, and 
irring up People agai nlt the Government, and that will come up to our 
Caſe ; for as ſome Men do it on the right ſize, others do it on the left; 
and whoever he be that endeavours to bring a diſtite of the King in the 
People, that is moving Sedition againſt the Prince, but that is perſona 
to the Prince himſelf, and does not goto his Succeſſors, ; 
Now, my Lord, I come to that which is very plain from the Caſe 
of De Libellis Famoſis ; If any Perſon, in any Paper, have Slander 
ed the Government, you are not Examine who 1s in the Right, and who 
is in the Wrong, whether what they have ſaid to be done by Government 
be Legal or no; but whether the party have done an Act. If the King have 
a Power (for ſtill J keep to that) to Iſue forth Proclamations 10 his 
Subjects, and to make Orders aud Conſtitutions in matters Eccleſraſtical, 
if he do iſſue forth his Proclamation, and make and Order upon the 
matters within bis Power and Prerogative ; and if any one would 
come and bring that Power in Queſtion, I ſay, that is Sedition, and you 
are not to examine the Legality, or Illegality, of the Order or Proclama- 
tion; and, that I think is very plain upon that Caſe, in the Fifth Re- 
port, for it ſays, if Perſon does a thing that is Libellous, you foall not 
Examine the Fatt, but the Conſequence ; whether it tended to fir up 
Sedition againſt the Publick, or to ſtir up Strife between Man and Aan; 
in the Caſe of private Perſons, as if a Man ſhould ſay of @ Judge, 
He has taken a Bribe, and Iwill prove it; this is not to be ſent in a Lei- 
ter, but they muſt take a regular way to Proſecute it 2 to Late. 
Tf it beſo in the Caſe of and Inferior Magiſtrate, what muſt be in the 
Caſe of the King, to come to the Kings Face, and tell him (as they do 
here) that he has Acted Illegally, deth certainly, ſufficiemly prove the 
matter to be Libellous. What do they ſay tothe King, they ſay, and ad- 
mit, that they have and averſneſs for the Declaration, and they tell from 
whence that averſneſs doth proceed; and yet they inſmuate, that they 
had and inclination to Gratify the King, and Embrace the Diſſenters, 
that were as averſe to them, as could be, with due tenderneſs, when it 
could be ſettled by Parliament and Convocation, Pray, what hath their 
Convocation to do in this matter. | : 4 
L. Ch. Juſt. Mr. Solicitor General, I will not interrupt you; but, 
pray, come to the Buſineſs before us: Shew us that this is in diminuti- 
Ne XVII. ? of of on 
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In of the Kings Prerogative, or that the King ever had ſuch a Pre- 
rogative. 1 | | 


Mr. Sol. Gen. I will my Lord; Tam obſerving what it is they ſay 
in this Petition They tell the King it is inconſiftem with their Hon- 
onr Prudence, and Conſcience, to do what he wauld have them todo; 
and if theſe things be not refleftive upon the King and Government, I 
know not what it is; this is not in a way of Judicature, poſſibly it might 
bave been allowabie ts Petition. The King to put it into a Courſe of Juſ- 


- tice, whereby it maybe Tryed;, but alas, there is no ſuch Thing in this 


Matter. 5 : 5 | 
It is not their deſire to put it into auy Method for Tryal, and ſo it 


comes in ihe CaſeDe Libellous Famoſis, for by this ay, they make them- 


ſelves Judges, which no Man by Law is permitted to do. My Lords, 
the Biſhops have gone out of the Way, and all that they have offered does 
unt come home to jufliſy them; therefore I take it under Favour, that 
we have made it a good Caſe for the King, we have proved what they 
have done, and whether this be Warrautable or not, is the Queſtion, Gen- 
tlemen, that you are to try. The uhole Caſe appears upon Record ; the 
Declaration, and Petition are ſet forth, and the Order of the King 
and Council. When the Verdict is brought in, they may move any Thing 
what they pleaſe in arreſt of Judgment : They have had a great deal of 
Latitude, and taken a great deal of Liberty; But truly, I apprehend, 
not ſo very pertinently. Hut, I hope, we have made a good Caſe of it 


For the King, and that you, Gentlemen, will giveus a Verdiff. + 
-, Mr. Juft. Holloway. Mr. Solicitor, there is one Thing I would feign 


be ſatisfied in; you ſay the Biſbops haze no Power to Petition the King. 
Mr. Sol. Gen. Not out of Parliament, Sir. 
Mr. Juſt Holloway, Pray give me-teave, Sir; Then the King hav- 
ing made ſuch a. Declaration of a General Toleration and Liberty of 
Conſcience, and afterwards he comes add requires the Biſhops to diſperſe 


this Declaration; this they fay, out of a tendernsſs of Conſcience, they 


cannot do, becauſe they apprebend it contrary ta Law, and contrary to 
their Function : What can they do, if they may not Pettition. 
Mr. Sol. Gen. Ill tell you what they ſpould have done, Sir. If they 


ewere commanded to do any thing against their Conſciences, they ſhould 


have acquieſced till the Meeting of the Parliament. 
At which ſome People in the Court hifſed 
Mr. Attorn. Gen. This is very fine, indeed; I hope the Court, will 
take notice of this Carriage, | 
Mr. Sal. Gen. My Lord, it is one thing for a Man to ſuùmit to his 


Prince, if the King lay a Command apon him that he cannot Obey, aud 
another thing to Affront him. If the King will impoſe upon a Man 


what be cannot do, be. mut acquieſce ;, But : ſhall he come and fiy in the 


Face of his Prince? Shall ke {ay it is illegal? Aud that the Priuce acts 


8 7 „ | . , . 
Against Prudence, Honour, or Conſctence ? And throw Dirt in the King's 


Lace? Sure that is not to be permitted; that is libelling with a Il itneſs. 


J. Ch. Juſt. Truly, Ar. Solliciter, I am of Opinion that the Biſhops 
viight Petition the King but this is not the right way of l, inging it; I 
am wot of that Mind, that they caunot Petition the King cut of Far- 
lament, hut if they may Petition yet they ought to have done it after 
another Manner : Lor if they may Petitiou this Refleftive way Puition 
ihe King, I am ſure, it will mate the Government very precarious. 


Mr 
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_ 
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| ; | 

M, Juſt..Powel. Ar. Slicitar, it ould have been 0g» late to ſtay. 

ar a Parliament for it was to have. been Diftributed by 31 Cha time. 7 
- Mr. Soll. Gen. They might have lain under jt, and ſubmitted. 1 
- M. Juſt, Powel., No,they would: have rum into Contempt. of the Ringer 
Command, without Petitioning the King not to inſiſt ion it; me 


they had Peritioned, and not have ſhe don the Reaſon why 5 as | 


Obey, it would have been looked pou as a piece of Sullenneſs 
would have been blamed for at much on the other ſide, 


„ that they. | 
Mr. Serj. Baldock, . After Je long @ Debate T- ſball. not trouble you: 


long, moſt things. that. ate, to-be ſaid, but F ſhall. only ſay this in ſport ;* 


T cannot deny, non ſball not, but that the $ ubject has a Right to Pettis. 
on, but I. ſhall affirm it 91/6, he has. a. Duty to: Obey ; and, that in 
this Caſe, the Power of the King to Diſpenſe with 2. 


Matters Eecleſiaſtical is not a thing that is now in Queſtion, nor need 
de here had theſe long Debates on both ſides: I may be perceived plain- 


nal Laws in 


Y, by the Proofs that have been. read, that-the Kings and . Frinces: 


Dabu thought themſelves that they had ſuch a Power, though it may be, 
the N thought they. had 7055 and en e The Baar | 
of the one, or the other, I ſhall not meddle with in this Cafe. That 
Power it ſelf which the King has, as King of this Realm, in Matters 
rather Eccleſiaſtical and Criminal than Matters ALE 46 may ſome- 


what appear by what has been read before your Lordſhip ; but all this' 


will be nothing in cur Caſe, neither has his Majeſty, now depended ſo 
much upon this thing; the Declaration has been read: to jou and 
what's. there ſaid 9 The King there ſays, That for thoſe Reaſons be 
was ready to Suſpend thoſe Lats; and be they ſuſpended Tet, my Lord, 
with this too, That be refers it to,and hopes to make it ſecure by, a Par- 
liament : Ss that there being this, it has not gone, I think, very far; aud, 


it not having been touch d here, it is not a point of Duty in my Lords: 
the Biſbops as Biſhops, that's here inguired into; whether they uud 


have medled with this, or no, in this manner, isthe Queſtion. That the 


King is Supreme over all of us, and has u particular Supreuacy over 
them, as Supreme Ordinary, and Governor, aud Moderator of the of 


Church, is very plain; and, my Lord, it as plain that im ſuch things 
as concern the Church, he has a particular Power to Command them 


this is not unknown, but very frequent and common in Matters Eccleſi» 
aſtical, and Matters of State; It is not here a Veſtion now; whether 
theſe Declarations which they were Commanded to take Care of getting 
ready, were Legal or not Legal; what Prudence there was, what 
Henour there uns, ch Conſcience there was, for their not reading it, 


| 
| 
| 
[ 
| 


| 
| 


| 


is not the Queſtion neither : But the point was, the King as Supreme 


Ordinary of his Kingdom, to whem the Biſhops are Sulject, does in 
Council Order; And what is it. he Orders? Their ſcuding out and di- 
ſtributing his Declarationr, they were concerned in no more than thats 
and it had been a very frelty thing, a ſmall thing, to ſena out the 
King's Declaration to ve read by the Clergy: All the Clergy were Or- 
&ered to read it, but my Lords the Biſhops were only Commanded to diſ- 


tribute it; this he might do byViriue of bis Power Eccleſraſtical. And 
if this le not an Evil in it ſelf, and if it be not againſt the Word of God, 


certainly Obedience was «ue from my Lords the Biſhops ; active Obe- 


dience was due from them to do ſo much as this; it was no Conſent of: 


theirs, it was no Approbation of theirs, of what they read, 1 2 
8 | K uud. 


in the Order, the 
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Required. So that if they had read it, or anither had read it, by the 
King's Order, eſpecially if that Order be Legal, they are bound to 
40 it by Virtue of their Obedience, and not to Examine mere. | 
Ana, my Lord, in this Petition, here they come to relieve, not only 
themſelves that were preſent, for 199 7 to the Preamble, as others 
before me have ſpoke te the Concluſion) but they do involve the reſt. of 
the Biſbops that were abſent ; for it is in behalf of Themſelves and their 
Brethren, and the Clergy of that Province. Now that all theſe ſhould 
jn in the Petition, is a thing very uncertain; how does it conſl.uue 
Bere, whether they were altoge: her, and Conſented to, it, or how: all 
their Minds could be ſo fully known, that they would be all envolved 
in the Diſobedience to this Order of the King. Then, my Lord, What 
s the thing they are greatly averſe to? There are Two things required 
2tſbops 3 12 to Diſtribute the Declaration to the 
7 fol or Clergy; and the Inferior Clergy are required to Read it. 
Then their averſeneſs muſt be to Diſtribute it, and the others to Read 
it, and ſo they will be involved; none of whom did ever appear to 
haus Joyned in it. And then they give Reaſons for their averſeneſs ; 
and it is true, Reaſons might hve been given, and good Reaſons fbould 


be given, why they would not do this in Duty to his Majeſty; more 


gentle Reaſons, and other kind of Reaſons than thoſe that they have 
—_  *- | | 
« L. Ch. Juſt. Pray, Brother will you come to the Matter before us. 
Mr, Serj. Baldock, I have almoſt done, my Lord. ; 
Mr. Juft' Powel. The Information is not for D'ſo bedience, Brother, 
but for a Libel, => | 
Mr. Serj. Baldock. No, Sir, it is not for O ſvhedience, but it is 
For giving Reaſons for the Diſobedience in a Libellous Petition; and I 
am going on to that. The Declaration is ſaid in the Petition to be U- 
legal, which is a Charge upon the King, That he has done an Illegal 
| At. They ſay, they cannot in Honour, Conſcience, or Prudence do it; 
it; which is a Reflection upon the Prudence, Juſtice, and Honour of the 
King in Commanding them to do ſuch a thing: And this appearing to 
have been delivered to the King by my Lords the Biſhops ; Perſons to 
whom certainly we all owe- a Deference, as our Spiritual Maſters, to 
believe what things they ſay, as moſt likely to be true; and, there- 
| fore it having an Untoirſal Infiuence upon all the People, I ſhall 
leave it here to yonr Loraſbip and the Jury, whether they ought not to 
anſwer for it ſpare me one i ] 
Mr. Recorder. Will your Lordfbip pleaſe to ſpare me one Word ? 
L. Ch. Juſt. I hope, we ſball have done by and by. 
Mr. Recorder. If your Lordſhip don't think fit, I can ſit down. 
TL. Ch. Juſt. No, no, go on, Hir Barth. Shore, youll {ay ] have 
ſpoiled a good Speech. _ hu 
Mr, Recorder. 1 have no good one ts make, my Lord, I have but 
a very few Words to ſay. 3 
L. Ch, Juſt. Well, go on Sir. 
Mr. Recorder. That which I would urge, my Lord, is only 
this I think, my Lord, we have Proved one Information, and that 
they have made no Anſwer to it; for the Anſwer they have mads, 
is but Argumentative, and taken either from the Perſens of rhe 
Defendants, as Peers, or from the Form of its being a Petition : 
As Peers, it is ſaid, they have a Right to Petition to, and _ 
1 5 | the 
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the King; but that is no Excuſe at all, for if it contains Matter Ne. 
proachful, or Scandalous, it is a Libel in Them, as well as in any other 
Subjet? ; and they have no more Right to Libel the King than His Maje» 
ſties other Subjetts hav , nor will the Priviledge of their Peerage eu- 
empt them from being Puniſhed. And for the Form of this Paper, as 
being a Petition, there is no more Excuſe in that neither. For every 
Man bas as much Right to Publiſb a Book, or Pamphlet, as they: bad 
to Preſent their Petition. And as it would be Puniſbable in that Man to 

Write a Scandalous Book ſo it would be Puniſbable in them to make 
Scandalous, and a Libellous Petition. Aud the Author of Julian the 
Apoſtate, becauſe he was & Clergy Man, and a Learned Man too, hu 
as much Right to Publiſh his Book, as my Lords the Biſbops had to De- 
liver this Libel to King. And if the City of London were ſo {ſeverely 
Puuiſbed, as loſe their Charter; for Petitioning for the Sitting of he Par- 
liament, in which were Reflecting Words, but more Soft.. 
Mr. Juſt. Holloway, Pray, good Mr. Recorder, don't compare the 
Writing of a Book to the Making of a Petition; for us the Birtheripht - 
of the Subject to Petition. | 2 
Mr. Recorder. My Lord, it was as lauful fur the City of London to 
Petition for the Sitting of a Parliament, as it was for my Lords the 
Biſhops to give Reaſons for their Diſobedience to the King's Command : 
And if the Matter of the City of Londons Petition was reckoned to be 
Libellous, in ſaying that what the King had done in Diſſolving the Par- 
liament, was an Obſtruttion of Juſtice, what other Conſtruttion can be 
made of my Lords the Biſbops ſaying that the King's Declaration is Ille- 
gal ? And if the Matter hes Petition be of the ſame Nature with 
that of the City of London, your Lordfbip can make no other Judgment 
it; but that it ought to have the ſame Condemnation: | 
Mr. Juſt. Powel. Mr. Recorder, you will as ſoon bring the Two Poles 
together, as make this Petiticm to agree with Johnſon's Book; they are 
know more adike, than the moſt different things you can name. 
Mr. Serj. Trinder. My Lord, I have but one Ward. AP? 
L. Ch. Juſt. How unreaſonable is this now, that we muſt have ſo 
many Speeches at this time of Day £ But we muſt hear it; go on Bro- 
ther. 7 
Mr. Serj, Trinder. My Lord, if your Lordſbjp pleaſes, That whic 
they ſeem moſt to inſiit upon on the other ſide, and which bas not been 
much ſpoken on our ſide, is, That this Power which His Majefly has 
Exerted, in ſetting forib His Declaration, was Illegal, and their Ar- 
guments were Hypothetical If it were Illegal, they had not ended; 
and they offered at ſome Arguments to prove it Illegal! : But as to that, 
my Lord, we need not go much further, than a Caſe that is very 
well known here, which I crave leave to mention, only becauſe the Jury, 
perhaps, have not heard it; and that tog the Caſe of Sir Edward 
Hates, where after a long Debate, it was Reſoboed, That the King had 
s Power to Diſpenſe with the Penal Laws. Ke 2 
But my Lord, if I ſhould go higher into our Books of Law, that 
which they ſeem to make ſo ſtrange of, might eaſily be madegppear, to 
have been a frequent and conſtant practice. | 9 | 
J. Ch. Juſt. That is quite ont of the Cafe Brother. 
Mr. Serj. Trinder. I beg your Lordſhip's Fayour, for a Word or 
two; if your Lordſhip pleaſe to Conſider the Power the King has, as 
Bbb | Superme 
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as if the King's Authority was under the Suffrages of a Parliament. But 
when they come to make out their Parliament Declarations, there was 


if | | Supreme Ordinary, we ſay, he has a Power to Difpenſe with theſe c 
„ Statutes, as he is King, and to give Eaſe to his Subjects, as Supreme Ordi- 3 
2 | nary of the whole Kingdom, and has having Supreme Eccleſiaſtical 1 
Authority throughout the Kingdom. There might be abundance of a 
| Caſes cited for this, if there were need; the Statute of primo Eliæ 1 
| doubtleſs is in Force at this time: and a great many of the Statutes 0 
= that have been made ſince that time, have expreſs Savings of the « 
Kings's Supremacy ; ſo that the King's Power is Unqueſtionable : And U 
if they have come and Queſtioned this Power in this manner, by re- 
ferring themſelyes to the Declaration, in Parliament, they have done 
|; that, which of late Days has be always look'd upon as an Ill Thing, 
| 
þ 


. 
y 
2 
never a one, unleſs it be firſt in Richard the Seconds time, that can 0 
properly be called a Parliament Declaration; ſo that of the ſeveral 1 
Parliaments is a Matter perfectly miſtaken; and if they have miſta- ( 
! ken it, it is in the Nature of falſe News, which is a Crime, for 
{ which the Law will Puniſh them. More things might he added, but / 
| I conſider your Lordſhip has had a great deal of Patience already, 
| and much time as been ſpent, and, therefore I ſhall conclude, beg- 
| ing your Lordſhips Pardon for what I have ſaid. | { 
L. Ch. Juſt. J do aſſure you, if it had not been a Caſe of grea 
Concern, I would not have heard you fo long: It a Caſe of very great 
- Concern to the King, and the Government, on the one ſide, and to a 
my Lords the Biſhops on the other; and I have taken all the Care ! | 
can to obſerve what has been ſaid on both ſides. Tis not to be expect- 
ed that I ſhould repeat all the Speeches, or the Particular Facts, but 
| I will put the Jury in mind of the moſf Material Things, as well as 
fi my Memory will give me leave, but I have been interrupted by ſo 
13 many Long, and Learned Speeches, and by the length of the Evidence 
which has been brought in, in a very broken unmethodical Way, 
that I ſhould not be able to do ſo well as I would. 
Gentlemen, thus ſtands the Caſe; It is an Information againſt my 
Lords the Biſhops, his Grace my Lord of Canterbury, and the other 
Six Noble Lords: and it is for Perferring, Compoſing, Making, and 
"Publiſhing, and Cauſing to be Publiſhed, a Seditious Libel ; the 
way that the Information goes is ſpecial, and it ſets forth, That the 
King was Gracioufly pleaſed, by his Royal Power and Prerogative, 
to fet forth, a Declaration of Indulgence for Liberty of Conſcience, in 
the Third Year of his Reign; and afterwards upon the 27th of April, 
in the Fourth Year, he comes and makes another Declaration; and at- 
terwards in May, orders in Council that this Declaration ſhould be 
Publiſhed by my Lords the Biſhops in their ſeveral Dioceſſes; and 
aſter this was done, my Lords the Biſhops come and preſent a Petiti- 
on to the King, in which were contained the Words which you have 
ſeen. OT N 
Now, Gentlemen, the Proofs that have been upon this, you'll 
fee what they are; the two Declaraticns are proved by the Clerks of 
the Council, and they are brought here under the Great Seal; a 
Queſtion did arife, whether the Prints was the ſame with the Origi- 
nal Declarations, and that is proved by Hils, or his Man, that 
they were Examined, and are the fame; then, the Order of * 
| ci 
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cil was produced by Sir John Nicholas, and has likewiſe been read to 
you; then they come to prove the Fatt againſt the Biſbops, and. firſt 
they fall to proving their F ands; they begun indeed a great way «ff, 
and did not come ſo cloſe to it as they afterwards did; for ſome of their 
Hants they could hardly prove, but my Lord Archbiſbop's Hand was 
only proved, and ſome others, but there might have been ſome Queſtions 
about that Proof ; but afterwards it came to be proved, that my Lords 
the 575 6wned their Hands, which, if they produced at firs}, 
would have made the Cauſe ſomething ſborter than it was. 

The next Veeſtion that did ariſe, was ahout the Publiſbing of it, cube- 
ther my Lor ds the Biſhops had Publiſhed it, aud it was inſiſted upon, 
That no body could prove the Delivery of it to the King; it was pro- 
ved, the King gave it to the Council, and my Lords the Biſhops were 
called in, and there they acknowledged their Hands ; but no body could 
prove how it came to the King's Pad. Upon which, we were all of © 
Opinion, That it was not ſuch a Publiſhing, as was within the Infor- 
mation; and I was going to have directed you to find my Lords the Bi- 
ſhops Not Guilty : But it hapned, that being Interrupted in my Diretti= 
ons, by an Houeſt, Worthy, Learned Gentleman, the Kings Council | 
took the Advantage, and informing the Court that they had further E= 
vidence for the King, we ſtaid till my Lord Preſident came, who told us 
how the Biſhops came to him to his Office at White-hall, and after they 
had told him tbeir Deſign, That they had a mind to Petition the King, 
they asked him the Method they wyere to take for it, and deſired him to _ 
help them to Speech of the King: And he tells them he will acquaint the 
King with their Deſire, which he does ; and the King giving leave, he 
cames down aud tells the Biſhops, that they might go and ſpeak with the 
King when they would; and (ſays he) I have given Direction that 
the Door ſhall be opened for you, as ſoon as you come. With that the 
Two Biſhops went away, and ſaid, they would go and fetch their other 
Brethren, and ſo they did 8 the other Four, but my Lord Archbi= 
ſhop was not there; and immediateſy when they came back, they went, 
45 into the Chamber, and there a Petition was Delivered to the Ring. 

cannot ſpeat to that particular Petition, becauſe he did not Read it and 
that is all that he knew of the Matter; only it was all done the ſame 
Day, and that was before ny Lords the Biſhops appeared at the Councyl. | 
Gentlemen, aſter this was proved, then the Defendants came to their 
Part; and theſe Gentlemen that were of Councel for my Lords let 
then ſ:lves into their Defence, by notable Learned Speeches, by telling | 
wou that my Lords the Biſhops are Guardians to the Church, and great 
Peers of the Realm, and were bound in Conſcience to take care of the. 
Church. Th have Read your Clauſe of a Statute, made in Queen | 
Eliz. time, by hich they ſay, my Lords the Biſhops were under a Curſe, 
if they did not take care of that Law. Then they ſbeto you ſome Re 
cord; One in Richard the Seconds time, <gbich they couta make lit le | 
of, by Reaſon their Witneſs could not Read it; but it was in ſbort, @ 
Liberty given to the King, to Diſpenſe with the Statute of „ 
Then they ſhew you (ome Journils Parliament; Firft in the Jear 
1662. where the King had Granted an Inculgence; and the Houſe of 
Commons Declared ii was not fit tu he done, unleſs it were by Act of 
Parliament. And they Read the King's Speech, wherein he ſays, he 
wiſh'd he had ſuch a Power, and ſo likewiſe that in 1672. which : all 
+ | | © nothing 


| . 
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nothing, but Addreſſes and Votes, or Ordens of the Houſe, or Diſcourſes, 
either the King's Speech, or the Subjefts Addreſſes ; but theſe are not 
' Declarations in Farliament that is inſſted upon by the Gouncel for the 
King, That what is a Declaration in Parliament is a Law, and that 
muſt be by the King, Lords, and Commons; the other is but common 
| Diſconrſe, but aVote of the Houſe, or a Signification. of their Opinion, 
and cannot be ſaid to be a Declaration in Parliament: Then 
| "they come to that in 1685. where the Commons take Notice of ſomething 
about the Soldiers in the Army that had not taken the Teſt, and make an 
Addreſs to the King about it; but in all theſe things (as far as I can ob- 
ſerve) Long can be gathered out of them, one Way or other, it is all 
nothing but Diſcourſes. Sometimes this Diſpenſing Power has been al- 
lowed, as in Ric. II. time; ſometimes it has been denied, and the King 
did once wave it; Mr. Sollicitor tells you the Reaſon, There was a 
Fans of Money in the Caſe: But I wonder indeed to hear it come 
rom him. | = | 
| Mr, Sol. Gen, My Lord, I never gave my Vote for Money J afſure 
F L. Ch. Juſt. But thoſe Conceflons which the King ſometimes makes 
for the Good of the People, ana ſometimes for the Froſit of the Prince 
himſelf; (but I would not be thought to aiftinguiſh between the Profit of 
the Prince, aud the Good of the Feople, for they are both one; and what 
is the Profit of the Prince is always for the Good of the Tec te ;) but I 
ſay, thoſe Concefions muſt not be made Law, for that is reſerved in 
the King's Brealt, to do what he wa" in it at any time, 7 5 
The truth of it is, the Diſpen/ing Power is out of the Caſe, it is only 
Mord uſed in the Petition; but truly I will not take upon me to give 
” Opinion in the Qyeſtion, to determine that now, for it is not before me: 
e only Queſtion before me is, and ſs it is before you, Gentlemen, it 
being a Queſtion of Fatt, Whether here be a certain Prof of a Publica- 
tion Aud then the next Queſtion is a Queſtion of Law indeed, Whether 
if there be a Publication proved, it bea Libel ? ' 
Gentlemen, upon the point of the Publication, J have ſummed up all 
Ihe Evidence to jou; and if you believe, that the Petition which theſe Lords 
" preſented to the King was this Petition, truly, I think, that is a Publi- 
cation ſufficient ; if you do not believe it was this Tetition, then my Lords 
the Biſhops are not Guilty of what is laid to their Charge in this In- 
formation, and conſequently there needs no Inquiry whether they are 
Guilty of a Libel : But if you do believe, that this was the Petition they 
5 xm to the King, then wwe muſt come to Inquire whether this be a 
el. | . | 
New Gentlemen, any thing that ſball diſturb the Government, or make 
Michief and a dir among the People, is certainly within the Caſe of 
 Libellis Famoſis ; and I miſt in ſhort give you my Opinion, J do take 
it to be a Libel. Now this being a point of Law, if my Brothers have 
any thing to ſay to it, I ſuppoſe they will deliver their Opinions. 

Mr. Juſt. Holloway. Look you, Gentlemen, it is not uſu1l for any 
Perſon to ſay any thing after the Chief Juſtice has ſummed up the Hui 
 Aence, it is not according to the Courſe of the Court; but this is a Caſe 
of an Extraordinary Nature, and there being a point of Law m it, it ts 
ft every Body ſhould deliver their own Opinion: The Queſtion ic, 


whether this Petition of my Lords the Biſhops be a Libel, or no „ Cen- 
| # LEED tleme /, 


Tee! The PRIMA N the- Seas" Bbg 8 — WW, 
Henan, the End and Intention of every Afton is to de Comfderedj and 


_ 5 in 215 Caſe, we are 10 Conſider. tbe Nature of the Offence 
at 1 


eſe Noble 25 are Charged with; it is for delivering 4 He. 


tition, which, according 4s they have made their Defence, was — all 
the Humility and Decency that could le: So that there was ill In- 
| tex, and they were not (as it is nor can be pretended they were) Men 
e Lives, or the like, to deliver a Petition cannot be a Fault, it 


ng the Right of every S ubjett. to Petition : If | you are ſongs; there 
to find idem 


— an ill Intention of edition, or this lite, you ought 
CY 3 but of there be. nothing in the Caſe hat. you find, but. 7 that 
deli ver a Petition. to: [ave' ay elves. harmleſs, and 73 ar 
e ves from the blame, by ſbewing the Reaſon of | their: Diſobedi- 
ence to the King's Command which 1 rehended to be @ Grievance 


ta them, and which they could not in Conſcience to give Obedience to; I - - 


cannot bin it.a Libel: It is beft to You, Lam but 2 is * <a 


Ne 
Ch, Juſt. Look: you, by thi way, "Brother, 1.did as ack you ” 
fi up 2 Evidence (Cor that is not. uſual) but only to K Ju 
Opinion, . it 75 9 ＋ W „e ing 7 
Mr. Juſt owel.“ ruly, J cannot ſee, art, any, 
250 0 Wo any other Crime, fi fred up far Lee Tathe ers, * 
4 25 . WE 
hx AP to male it a Libet it . "Falk Td muſt. be Mal- 
N. e. it muſt tend to Seditiom; as 10 the od, I 15 nothin 
| that is offered by the King's Councel, nor, any 3 to the Malice: 
+ was preferred with, all. 75 Humility and dk that came, the King $ 
Subjects to approachtheir Prince with: | 
Now, Gentlemen, the Matter of it is bef fore + : 2 — are to 5 
der f it, and, it is worth your Conſideration, r tell by Maj ty, I. 
nat out of aver ſneſs to pay all due Obedience to 71 — 
want of tenderneſs to their diſſenting Tale ro gy that my them 
wot yp; inp! the Command impoſed upon. them.: but. they ſay, That ber. 
cauſe they do conceive, that the thing that nwas Commanded them was 'a 


againſi the Lat of the Land, therefore they ds deſire his Majeſty, = 
he would be pleaſed to forbear to inſili 59 it, that they ſbould perform 


that ee, which they take to be Illegal. _ 

Gentlemen, we muſt Conſider what 7 ſay is Lare EY ; they 242 
they apprehend the Declaration is Illegal, becauſe it is fo 
Diſpenſing Power, which the King claims, to iſpenſe with 2 Laus 


concerning Eccleſiaſtical Affairs. 


have taken ſome Tains upon this Occa/ion to. loak. into it, that there is, 

any ſuch Power in the King, and the Caſe aff 7 0 upon, that, in 
ſoort; If there be no ſuch Di i(penſarg Power in the; King, then that can. 
be no Label which they preſented to the King, whic TEE ſays, " that. the De- 
claration, being foundea upon ſuch a pretended Power, is legal. 1 

Nou, Gentlemen, this is Diſpenſation with a Witn 75 it amonnts to 
2 e and utter Repeal of af the Laws Ece . ical, and bis 

Power to Diſpenſe with _ other Lams whatſoever : bg this be once \ 
allowed of, there will need no Parliament, all tbe Legiſſature will be 
in the King, which is a thing worth call * leave the Ia 
0 God and yosr Conſcience, _ 


* Gentlemen, 1 do not remember in 15 Caſe in all our Law, *. I 
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: Juſt. Allybone. The ſmgle Queſtion that falls to re, in 

wa my 15 e of this Petition, whether. it fhall be in 1 ant 2 
* — ae 1 fball endeavour to e 2 my ſelf in as p 

e por eee dd why tion. 

„Imul, in obe firſt place;That no Man can Se him to he 
— the actual Ruereiſe of the'Governent unleſs has he leave from the 
rower nent.” but be-makes a Libel, be what he writes true or 227 2; for 

once u come to impeath the Government by 4 Argument, tis the 

. ument that makes the Government, \ or not Ops overnment : $9 that 


' down that in the firft Place. That the Goverment ſhaken by Ar. 
Getter Pen'than another Alan r This, fi 


| ; "becauſe I (an nitmage a Propoſition in i ſer 22 with & 
B WS 1, isa Libel.” © 
Te, Da [| lay down this for my ir Po That no private Mm can 
tale upon him to write concerning the Government at all; for what has 
any private" Man to ug with the Government, if tis ltere be not ſtir- 
red or ſbake ? It is the buſneſs of the Government to manage Maners 
rolating to the Government; it is the buſant {s of Subjeft's to mind only 
their own Properties and Intereft: If my Intereſt is not ſbalen, what 
have I to do with Matters of Government 9 They are not within 
here: If the Government dots come 10 ſhake my particular 2 the 
| ir open for "me, and 1 may reuteſt the my ſelf by Law : And 
when I intrude my ſelf into other Meng buſi neſs, that does not concern my 
particular 2 am a ale FE. | 
"Theſe I have laid coun for plain Propuſttions; now then Yer "bs 
cler further, Whether if 2 take upon me to contraditt the Go- 
verument, and ſpecious Pretence that. I ſball put upon it ſhall dreſs it 
up into another Form, and grove, it u better Henomination; and tr«- 
ty I think* it uin, #ok, I thinktis the worſe, hecauſe it comes: iu 4 
betner Dre: ; PD by that" Rule, every Mau that can pat on agood . 
Vizard, may be as M. iche vous as he will tu the Government at the bot- - 
tom; ſo that whether it wap in the form of a Sufplication,or an Addreſs, 
» Ora Petion, if it be what it ought "not to be, let us call it by its true 
Name, and give it its bt Denomination,” Iris a Libel. | 
Then, ee! Conſider what this Petition it; this is a. Petition 
relating to fomething that d done umd ordered b 4 the Government. 
Whether the Reaſons of the Petition be true or falſe, T will not Examine 
_ the Prerggative of the Crown, but only take Notice that this relates to 
the Act of the Government : The Government here has pnbliſbed ſuch a 
Declaration as this, trat has been read, relating to Matters of Govern= 
ment; Aud fball* or ought, any body to come and impeach that as Ille- 
gal, which the Government bas done? Truly, in my Opinion, I do net 
think he ſbould, or ought”; for by this Rule may every A of the Go- 
vernment be ee, len there is not a Parliament de Fact [ating. 
| wr Taft. Powel. Brother, I think you do Miſtake, a little. 
8 . [ybone, Brother, I dare rely upon it, that I am Right; 
ou was — by all the J udges. 
Mr. Sol. Gen. The Puritans preſented a Petition to that purpoſe, and 
in it they ſaid, if it ould not de e the would © come x ith a 
Great Number. | | | 
. Jul. Powel. Ay, there ir 8 = 
Mr. Juft. Allybone. tel von, Mr. Sellieitor, the eReſo tion of the 
Judges i is, That ſuch a Petition i is next Door 0 Trtaſpn, a very Great 
Miſdeameanour, . 


3 TRIAL of the Sven „ Na 
Mr. Juſt. 
ples being Diſcontented. 


Mr. Tal Allybone. As I remember. it is in | the Second Part of the 


Folio 3.5, ar 37, Where the Reſolution of the Jadges is, That to frame 
the Petition to the King, to put the Laws in Execution, is next 
Door to Treaſon ; for (ſay they) no Man ought to intermeddle with 
Matters of Government without leave of the Government. 
Mr. Serj. Pemberton. That was a Petition againſt the Penal Laws. 
= 2 Allybone. Then I — Miſtaken r in Gale it by 


** 


wk Serj. Trinder, That is not Material at dll which teas! S 


Mr. Pollixfen. They there threatned, unleſs their Requeſt» were 


en ſeveral Thouſands of the King's Subjects d be Diſeonrented 

Ar. Juſt. Pool. That is the Reaſonof that Judgtnent, I affirm it. 

Mr. Juſt. Ally bone. But then Itell you, Brother, again, what is f 
in that Caſe obs you hinted at, and 2 Ms. $0llictor in wind of 5 For 
any Man to raiſe'a that the with, "or wil not, -pexmet a 
Tolerati on, i either of * e be diſagreable to Sth People, whether be may, 
or may not, It is agai ; for we are not to meaſure things from 
any Truth have in themſelves, bat from that Aſpet? they have upon the 
Government; for there may be every Tittle of a Libel true, and yet"may 


be a Libel ſtill: Sn that I put no 9 Streſs upon that | Objebtion; That 


the Matter of it is not Falſe; and, for Sedition, it ir iber wich e- 
very Libel carries in it ſelf, and as every Treſpaſs implies VI & Ars 
mis, ſo every Libel againſt the Government Carries init Sedition, and all 
the other Epithets that are in the eee This i my Oponion as 
to the. Law inGeneral. 7 

L. Ch. Juſt. Gentlemen, of of the Jury, Have: you aMind ro Dr 
before you go? | 
Jury. Yes, my Lord, if you pleaſe. | 
ine was ſent for the Jury. SOS 
Jury man. My Lord, we humbly pray, that your Lordſhi would 


be vleaſed to let us have the Papers that have been given in vidence. . 


IL, Ch. Juſt, What is that you would have, Sir? © + 


Mr. Sol. Gen. He deſires this my Lord, That you would be pleaſed | 


to direct that the Jury may have the ufe of ſuch — and Sit 
tute. Books as may be Neceſſary for them to make uſe of 
L. Ch. Juſt. The Statute Book they ſhall have. 
Mw Sol. Gen. But they can have no W but what a are- ener 
8 
Mr. Serj. Levinz. They may have them &» Coſent, * they may 
have a Coppy of the Information. 
L. Ch. Juſt. They ball have u Copppref the: Information, and ihe 
Declaration under Sal. 
Mr, Pollixſen, If thny have thoſe, and the Libel, (as they call it) 
they wilt not ead a Copy of the Information. 
Mr. Attor. Gen. My Lord, we pray that your Lordſbip would be 
a to aſcertain what it ts they ſpall have. 
L. Ch. Juſt. They ſhall have a Coppy of the Information, the Libel 
and the Declarations under the Great Seal. 4 
Mr. Sol, Gen. Gut not the Votes of the Houſe of Commons, not the 
Journals, * or they are not Evidence. | wh 
* Lorn 


| 303 15 2 * 
Powel. They accompanying it with Threats'of er | 
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'f 77 NONE Tp AA UN the Seen Be ; 
I. Ch. Juſt. No, I dont intend they ba, © \ 1 

N # Sir Rob. * My. Lord, We Pray they may have the * Pe- 
kition. 


Nr. Juſt. Holloway, That i bs, (with the Diretli * Prayer, Jou 


Rs 


Mr. Attorn. Gen. ns with all FI Finn 4016577 
L Then the Court aroſe, and the Jury went together to Conſider 
of their Verdict, and eyed together all Night, without 
Fire or Candle.) 

On Saturday the zoth, Day of June, Anno Dow. 1688. about Ten 
the Clock in the Morning; the: Archbiſnop, and the reſt of the 
HBiſmhops came again into the Court, and nne aſter the Jury 
were brpught' to the Bar. 

Lange Sam. Aſtry. e, Tate the Appearante 7 the 22 Sr * 
ngle 7. 
Sir Rog. Langley. bi.” f Wal ver u {00s 
d. Cayer: Vous aver, Ge: [And fo all the at mo called ah anſwered] 
as Then Preclamation for. Silence was made. 
21 Sam. Aſtry. Gentlemen, are you mm nog andi * 
ary. Tes. NY 
Sir Sam. Alry, Who ſhall ay for vou. | = e 
2 Jury. Foreman. W 43G 
Sir Sam. Aſtry, Do you find the Defendants. or any of them, Gait: 
ty of the Miſdeanour whereof they are Impeached or not Guilty 
Foreman. NOT GUILTY. 
Sir Sam. Aſtry. Then hearken to yourV, 2rdift, as the Court hasRecord- 
. ſay the Defendants, and every of them, are NOT 
GUILTY of ihe Miſdeamegnour whereof 1 are paula; and 
fo you ſay all; 
Jury. ec, £7 | 
13 r dr { uh were ſeveral great Shouts i in the Court, and throughout 
the: Hall. 
I. Ch. Juſt. Sir, I am as as you can be, that my. Lords the 
| Biſbops are acquited, but your — of rejoycing here in Court is In- 
accent, you mel ht 3 in your Chamber, or elſewhere, and not here. 
- Then ſpeaking to Mr. Attorney, he ſaid| © 


OM you any thing more to ſay to 1 en the I Mr. 
torney 


Mr. 8 Gen. No, my Lord. 
— the Court areſe, and the Pi went away.) 


wo gf Wh 


